
AND:

AND:

IN THE SUPREME COURT OF CANADA
(ON APPEAL I ROM TilL COURT OF APPEAL OF ALBER1A)

INFORMATION AND PRIVACY COMMISSIONER

ALBERTA TEACHERS’ ASSOCIATION

S.C.C. File NC). 33620

APPELLANT
(Appellant)

RESPONDENT
(Respondent)

INFORMATION AND PRIVACY COMMISSIONER OF BRITISH COLUMBIA,
ATTORNEY GENERAL OF BRITISH COLUMBIA, and BC FREEDOM OF

INFORMATION AND PRIVACY ASSOCIATION

FACTUM OF THE BC FREEDOM OF INFORMATION AND
PRIVACY ASSOCIATION

INTERVENERS

(pursuant to rule 42 of the Rules €f the Supreme Court of Canada)

COUNSEL FOR THE BC FREEDOM OF
INFORMATION AND PRIVACY
ASSOCIATION

HUNTER LITIGATION CHAMBERS
2100 - 1040 West Georgia Street
Vancouver, BC V6E 4H1
Tel.JTél.: 604-891-2400
Fax/Téléc.: 604-647-4554
e-mail/courriel: bolthuis@litigationchambers.com

BRENT B. OLTHUIS
TAM C. BOYAR

AGENT FOR THE BC FREEDOM OF
INFORMATION AND PRIVACY
ASSOCIATION

MICHAEL J. SOBKIN
90, boulevard de Lucerne
Gatineau, QC J9H 7K8
TeI./Tél.: 819-778-7794
Fax/Téléc.: 819-778-1740
e-mail/courriel: rnsobkin@sympatico.ca

MICHAEL J. SOBKIN

BETWEEN:



COUNSEL FOR THE APPELLANT

MAY JENSEN SHAWA SOLOMON LLP
800 304 8th Avenue S.W.
Calgary, AB T2P I C2
TeL/Tél.: 403-571-1520
Fax/Téléc.: 403-571-1528
e-mail/courriel: gsolornon@rnjss.ca

armstrongr@mjss.ca

GLENN SOLOMON, Q.C.
ROB ARMSTRONG

COUNSEL FOR THE RESPONDENT

FIELD LLP
2000 Oxford Tower, 10235 — 101 Street
Edmonton. AB T5J 3G1
Telifél.: 780-423-7602
Fax/Téléc.: 780-428-9329
e-mail/courriel: sanderson@fieldlaw.com

SANDRA M. ANDERSON
ANNE L.G. COTE

COUNSEL FOR THE INFORMATION
AND PRIVACY COMMISSIONER OF
BRITISH COLUMBIA

HEENAN BLAIKIE LLP
2200 — 1055 West Hastings Street
Vancouver, BC V6E 2E9
Tel./TéL: 604-891-1195
Fax/Téléc.: 1-866-287-6553
e-mail/courriel: mrankin@heenan.ca

niyer@heenan.ca

T. MURRAY RANKIN, Q.C.
NITYA IYER

— 11 —

AGENT FOR THE APPELLANT

McMILLAN LLP
300 — 50 O’Connor Street
Ottawa, ON K I P 6L2
Telil’él.: 613-232-7171
Fax/Téléc.: 613-231-3191
e-rnail/courriel: jeff.beedell@mcmillan.ca

JEFFREY W. BEEDELL

AGENT FOR THE RESPONDENT

NELLIGAN O’BRIEN PAYNE LLP
1500 — 50 O’Connor Street
Ottawa, ON K I P 6L2
TeIJTéI.: 613-231-8224
FaxlTéléc.: 613-788-3654
e-mail/courriel: allan.obrien @nelligan.ca

ALLAN O’BRIEN

AGENT FOR THE INFORMATION AND
PRIVACY COMMISSIONER OF
BRITISH COLUMBIA

HEENAN BLAIKIE LLP
55 Metcalfe Street, Suite 300
Ottawa, ON K1P 6L5
Tel./Tél.: 613-236-1668
Fax/Téléc.: 613-236-9632
e-mail/courriel: jparisien@heenan.ca

JUDITH PARISIEN



COUNSEL FOR THE ATTORNEY
GENERAL OF BRITISH COLUMBIA

ATTORNEY GENERAL OF BRITISH
COLUMBIA
1001 Douglas Street, 6th Floor
Victoria, BC V8V 1X4
TeL/Tél.: 250-356-6944
Fax/Téléc,: 250-356-3154
e-mail/courriel: deanna.billo@gov.bc.ca

DEANNA M.S. BILLO

- 111 -

AGENT FOR THE ATTORNEY
GENERAL OF BRITISH COLUMBIA

BURKE-ROBERTSON
70 Gloucester Street
Ottawa, ON K2P 0A2
Tel./Tél.: 613-566-2058
FaxlTéléc.: 613-235-4430
e-mail/courriel: Rflouston @burkerohertson,com

ROBERT E. HOUSTON, Q.C.



- iv

TABLE OF’ CONTENTS

PART I — OVERVIEW OF THE INTERVENER’S POSITION 1

PART II - POSITION WITH RESPECT TO THE APPELLANT’S QUESTION 3

PART III - STATEMENT OF ARGUMENT 3

PART IV - SUBMISSIONS ON COSTS 10

PART V - ORDER SOUGHT 10

PART VI- TABLE OF AUTHORITIES 11

PART VII- STATUTORY PROVISIONS 13



PART I - OVERVIEW OF THE INTERVENER’S POSITION

1. The Information and Privacy Commissioner (the “Commissioner”). conducting an inquiry

under Alberta’s Personal Information Protection Act (P1PA”), does lose jurisdiction if the

inquiry exceeds the prescribed time limit. Properly constnaed, in the context of PIPA’s wider

purpose and scheme, the limit militates in favour of individual complainants under the Act, by

ensuring a prompt resolution of their complaints on the merits. With respect. the Legislature did not

(as held by the majority of the Court of Appeal) intend s. 50(5) to operate in a peremptory fashion,

curtailing inquiries that are in progress. The judgment below was in error.

Personal Information Protection Act, S.A. 2003, c. P-6.5

2. Like similar legislation in other provinces, most notably in British Columbia and Quebec,

PIPA comprehensively regulates the manner in which private sector organizations may collect, use

and disclose individuals’ personal information.

3. The Act recognizes the individual’s right to have his or her information protected. In

addition, and amongst other things, it recognizes the individual’s rights (i) to lodge a complaint with

and (ii) to request a review of an organization’s conduct by, an independent officer of the

Legislature: the Commissioner.

Freedom ofInformation and Protection of Privacy Act, R.S.A. 2000, c. F-25 (“FOIP
Act”), ss. 2(e), 45(2);
PIPA, ss. 36(2), 46(1), (2)

4. The Commissioner has the power to conduct inquiries into unresolved complaints and

matters under review. In this connection, the Legislative Assembly has seen fit to impose a default

time limit on the inquiry process, although it has at the same time equipped the Commissioner with

a discretion to extend that limit.

PIPA, ss. 50(1), (5)

5. The focus of the present appeal is the legislative intent behind the time limit. More

particularly: What consequence befalls an inquiry where the time limit expires without the

Commissioner’s having issued an extension?



6. The BC Freedom of Information and Privacy Association (“BC FIPA”) is an organization

established for the promotion and defence of inftrmation and privacy rights throughout Canada. In

the instant case, it presents the perspective of the individual complainantlrequester, in respect of

whose rights and interests PIPA was enacted.

7. BC FIPA submits that the Legislature intended for the Commissioner to adhere to the time

limit. That is plainly why s. 50(5) exists in the Act. The rationale for the time limit, however, is to

promote the expeditious determination of an individual’s complaint. It ensures that the review or

complaint initiated by the individual will not go stale, but will instead be resolved while it retains

more than historical significance to the individual.

8. If the inquiry time limit is breached, or if the Commissioner purports to extend the limit in

an unreasonable manner, the individual (or the organization concerned) may in proper cases seek

recourse from the courts. For instance, a party to an inquiry might institute judicial review

proceedings to compel the Commissioner to discharge his or her duty properly and in a timely

fashion.

See Alberta Rules of Court, Alta. Reg. 124/2010, R. 3.15

9. In this respect, the time limit serves something of an aspirational purpose: adherence to the

limit promotes the determination of inquiries on their merits, within a reasonable time frame and

without undue expense either to the individual or the organization concerned.

10. By the same token, and contrary to the majority judgment on appeal, the Legislature cannot

have intended that a breach of the time limit would terminate the Commissioner’s jurisdiction to

conduct an inquiry, or that a decision on the merits might later be quashed solely on the basis of a

breach of the limit. On that interpretation, the individual complainant is, like Cinderella at the ball,

entirely at the mercy of the clock, conscious that everything could come to a random and abrupt end.

11. Nor could the Legislature have intended the breach to give rise to a rebuttable presumption

of termination. If invalidity were the consequence — whether automatically or presumptively —

s. 50(5) would in fact undermine PIPA’s legislative purpose. The scheme as a whole would in that

case be both irrational and unjust.
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PART II- POSITION WITH RESPECT TO THE APPELLANT’S OUESTIONS

12. The Appellant poses two distinct questions, framed in general terms.

13. From its perspective, BC FIPA submits that the issues before the Court on this appeal may

he conveniently expressed as follows:

Did the Legislative Assembly intend that the Cornmissioners power of inquiry
tinder PIPA would be terminated, automatically or presumptively, where:

(a) the Commissioner provided notice, albeit belated, of an extension to the
prescribed time limit;

(b) the organization complained of did not object in the first instance to the
purported extension; and

(c) the complainants were provided insufficient notice that the timing of the
purported extension would be argued in judicial review proceedings?

14. BC FIPA submits that, on a proper contextual interpretation of the legislation, this question

must be answered in the negative.

PART III - STATEMENT OF ARGUMENT

15. This appeal ultimately resolves to a matter of statutory interpretation. It turns on the

application of Professor Driedger’s well-known “modern approach” to statutory interpretation:

[Tjhe words of an Act are to be read in their entire context and in their
grammatical and ordinary sense harmoniously with the scheme of the Act, the
object of the Act, and the intention of Parliament.

See, e.g., Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, [20021 2 S.C.R. 559
at para. 26, citing E.A. Driedger, Construction of Statutes, 2d ed. (Toronto:
Butterworths, 1983) at p. 87

See also Interpretation Act, R.S.A. 2000, c. 1-8, s. 10

16. The majority of the Court of Appeal placed undue reliance on the “plain text” of s. 50(5),

which, at all times material to the proceedings on appeal, provided that an inquiry:

must be completed within 90 days from the day that the written request was
received by the Commissioner unless the Commissioner

(a) notifies the person who made the written request, the
organization concerned and any other person given a copy of the written
request that the Commissioner is extending that period, and
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(h) provides an anticipated date for the completion of the review.

PIPA, s. 50(5), prior to 2009 amendment

17. While they referenced P!PA’s purpose, the majority judges failed to explain how their strict

reading complements the same. For that matter, they also failed to explain how the strict

interpretation squares with other aspects of the statutory scheme, including the Commissioner’s

express power to extend the limit.

18. BC FIPA submits that legislation such as PIPA fulfils an important democratic purpose. In

that connection, the inquiry process is a critical piece of the statutory machinery. The time limit in

s. 50(5), considered in its entire context, can only serve to facilitate — and not to deny — the

individual’s right to have the inquiry determined, on the merits and within a reasonable time.

A. Legislative Object and Quasi-Constitutional Status

19. In the 1980s and 1990s, the federal Parliament and provincial legislatures enacted statutes to

govern the manner in which public bodies collect, use and disclose individuals’ personal

information.

See: Privacy Act, R.S.C. 1985, c. P-21;’ FOIP Act, supra; Freedom ofInformation and
Protection of Privacy Act, R.S.B.C. 1996, c. 165; Freedom of Information and Protection
ofPrivacy Act, C.C.S.M., c. F175; Protection ofPersonal Information Act, S.N.B. 1998,
c. P-19.i, rep’d by Right to Information and Protection ofPrivacy Act, S.N.B. 2009, c. R
10.6; Access to Information and Protection ofPrivacy Act, S.N.L. 2002, c. A-1.1;
Freedom of Information and Protection ofPrivacy Act, S.N.S. 1993, c. 5; Freedom of
Information and Protection ofPrivacy Act, R.S.O. 1990, c. F.31; Freedom of Information
and Protection of Privacy Act, R.S.P.E.I. 1988, c. F-15.01; Loi sur l’accès aux documents
des organisines publics et sur la protection des renseignements personnels, L.R.Q., c. A-
2.1; Freedom of Information and Protection ofPrivacy Act, S.S. 1990-91, c F-22.01

20. This Court has recognized that this body of legislation is “fundamental in the Canadian legal

system.” It is “closely linked to the values and rights set out in the Constitution”.

Lavigne v. Canada (Office of the Commissioner of Official Languages), 2002 SCC 53,
[2002] 2 S.C.R. 773 at paras. 24, 25

‘Prior to the adoption of the Privacy Act in 1983, protection of personal information in the federal sphere was addressed
in the Canadian 1-luinan Rights Act, S.C. 1976-77, c. 33.
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21. More recently, several Canadian legislatures have extended these privacy protections, to

encompass personal information held by private sector organizations. The newer statutes, such as

PIPA, effectively “close the loop”: they provide a bulwark against the unreasonable collection, use

or disclosure of an individual’s personal information by organizations not captured in the earlier

legislation.

See: Loi sur la Protection des renseignementspersonnels dans le secteurprivé, L..R.Q.,
c. P-39.1;2Personal Information Protection and Electronic Documents Act, SC. 2000,
c. 5; PIPA; Personal Information Protection Act, S.B.C. 2003, c. 63

See also: Personal Health Information Act, C.C.S.M., c. P33.5; Personal Health
Information Privacy and Access Act, S.N.B. 2009, c. P-7.05; Personal Health Information
Act, S.N.L. 2008, c P-7.01; Personal Health Information Protection Act, 2004, S.O. 2004,
c. 3, Sched. A; Health Information Protection Act, S.S. 1999, c. H-0.021

22. This extension represents a natural evolution. It results from a recognition that — especially

in light of modem means for compiling and storing electronic data — there are myriad threats to the

privacy of an individual’s personal information in the private sector, just as in the public sector.

23. PIPA and like statutes govern the conduct of private organizations, not government.

However, like the earlier-adopted privacy legislation, the newer wave of statutes serves as “a

reminder of the extent to which the protection of privacy is necessary to the preservation of a free

and democratic society”. In other words, PIPA and its analogues share the same quasi-

constitutional attributes as the privacy legislation that applies in respect of the public sector.

Lavigne v. Canada (Office of the Commissioner of Official Languages), supra, at para. 25

24. The interpretive process must take particular account of this special purpose. The balance

that is inherent in PIPA’s s. 3 — between the privacy rights of individuals and the reasonable needs

of organizations — must be approached in light of the foundational importance that Canadian law

places on the protection of privacy.

Lavigne v. Canada (Office of the Commissioner of Official Languages), ibid.;
PIPA,s.3

2 The Quebec legislation was adopted in 1994, and was the first such legislation in the country.
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B. Scheme of the Act

25. PIPA’s quasi-constitutional character is underscored by subsections 4(6) and (7). The

former stipulates that PIPA is paramount over other legislation (save the FOIP Act or where the

other legislation contains a “notwithstanding clause”). The latter provides that parties cannot

contract out of the PIPA scheme, and that “any waiver or release given of the rights, benefits or

protections provided under this Act is against public policy and void”. In this way, the Act provides

the individual with some protection against what is typically the superior power of the organization

seeking to collect, use or disclose the individual’s personal information.

PIPA, ss. 4(6), (7)

26. In general, PIPA provides that organizations may only collect, use or disclose personal

information for reasonable purposes.

PIPA, ss. 11(1), 16(1), 19(1)

27. PIPA authorizes individuals to initiate complaints that their personal information has been

collected, used or disclosed contrary to the Act, and to seek reviews of an organization’s compliance

(or non-compliance) with requests respecting personal information.

PIPA, ss. 36(2), 46(1), (2)

28. Where the complaint or review is not resolved, the Commissioner has the power to “conduct

an inquiry and decide all questions of fact and law arising”. Following the inquiry, the

Commissioner disposes of the matter by way of an order, which may, inter alia, require the

organization to perform some positive act such as destroying personal information collected in

contravention of PIPA’ s provisions. A privative clause shields the Commissioner’s order.

PIPA, ss. 50(1), 52, 53

29. Regarding the conduct of the inquiry, the individual and the organization concerned have the

right to present submissions and the right to be represented by counsel.

PIPA, s. 50(3)



30. Beyond this, the Legislative Assembly has given the Commissioner a broad discretion to

determine the procedure at an inquiry, including whether or not the inquiry proceeds in camera.

PIPA, s. 50(4)

31. It is in this immediate context that PIPA provides the time limit for completion of an inquiry.

C. Other Time Limits in PIPA

32. Subsection 50(5) does not represent the only time limit in the Act. PIPA also contains a time

limit for an organization to respond to an individual’s access request. In BC FIPA’s submission,

this additional example serves as a further illustration that, notwithstanding the recognition of

organizations’ needs in s. 3, PIPA’ s administrative procedures clearly and deliberately prefer the

individual’s privacy interests over an organization’s needs.

33. By way of further explanation, in addition to the complaint and review processes, PIPA

provides that individuals may request access to their personal information held by an organization,

and to request correction of any error or omission in that information.

PIPA, ss. 24-26

34. Upon receipt of a written access request, the organization has 45 days to respond. Provided

that certain conditions obtain, the organization may extend the response time by a further 30 days

or, with the Commissioner’s permission, for a longer period. The individual is entitled to be

informed of the reason for any extension and the estimated time for a response. Furthermore, the

organization must inform the individual that he or she can request the Commissioner to review the

organization’s conduct in failing to meet the default timeline.

PIPA, ss. 28(1), (2), 31, 46

35. In brief, PIPA entitles the individual applicant to a timely response to his or her request for

access, and the organization is only “excused” in situations where compliance with the timeline

would be impracticable or unduly onerous. In this connection, the organization’s needs serve to

define the reasonable limits of the individual’s privacy interests; the two do not compete on an equal

footing.
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36. The balancing of these competing interests elsewhere in PIPA provides important context for

the harmonious interpretation of s. 50(5). To read the time limit as favouring the organization that is

the subject of the inquiry, rather than the individual, creates dissonance with the surrounding context

and cannot be correct.

IL Textual Considerations: Organizations Are Otherwise Protected

37. PIPA protects organizations against untimely complaints or reviews by imposing time

constraints on the individual’s right to bring the same. This is effectively a limitation period.

PIPA, ss. 47(2) — (4)

38. With respect to the inquiry, however, the individual does not occupy a position analogous to

that of a plaintiff or petitioner in court proceedings. The individual is not in the “driver’s seat” of

the inquiry. In most cases, he or she will have little control over its pacing. (To be sure, he or she

has no control whatsoever over the funding and resources allocated to the Commissioner’s office,

which factors undeniably affect the Commissioner’s ability to conclude inquiries within the default

time limit.) In these circumstances, and given s. 47, it would be unjust to visit the Commissioner’s

delay on the individual. PIPA does not countenance such an injustice, and s. 50(5) cannot operate in

the same manner as a limitation statute does against a dilatory claimant.

E. Textual Considerations: Power to Extend

39. Any analysis of s. 50(5) is incomplete absent a consideration of the Commissioner’s power

to extend the inquiry time limit, at his discretion.

40. Subsection 50(5) does not expressly contemplate a temporal bound on the Commissioner’s

extension. BC FIPA submits, however, that the provision grants the Commissioner a discretion,

which he or she must exercise in a reasonable manner and in accordance with the values enshrined

in the Canadian Charter of Rights and Freedoms.

Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038 at pp. 1076-80 (Lamer J.
(as he then was), dissenting in part but not on this point)

41. BC FIPA submits that the Commissioner’s exercise of discretion under s. 50(5), if exercised

in an unreasonable manner or contrary to constitutional values, must be subject to judicial review.
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Most notably. individuals may seek relief in the nature of mandamus. On the other hand, an

organization that is subject to an inquiry may seek an order in the nature of certiorari or prohibition,

btLt will have to demonstrate an entitlement to the same. It cannot rest solely on a breach of s. 50(5).

42. The more immediate interpretive point, however, is that the mere existence of the power to

extend militates against any interpretation of the time limit as “mandatory” or going to jurisdiction.

This is particularly so in light of the facts (a) that the power is exercisable at the Commissioner’s

own initiative, simply by the issuance of a formal notice, and (b) that there is no maximum period

for the extension. The Legislature cannot reasonably have intended that, where the Commissioner

neglects to extend time prior to the default limit, this would bring down the curtain on the inquiry.

In this vein, it is well-established that “it should not be readily assumed that the Legislature intends

an unreasonable result or to perpetrate an injustice or absurdity”.

R. v. McIntosh, [1995] 1 S.C.R 686 at para. 28 (Lamer C.J.C., quoting New Brunswick
v. Estabrooks Pontiac Buick Ltd. (1982), 44 N.B.R. (2d) 201 at 210 (C.A.))

F. Legislative Evolution

43. At all times material to this appeal, the time limit in s. 50(5) was 90 days. As indicated in

the Respondent’s factum, however, the provision has recently been amended so as to provide a

much longer period. Under the current iteration, the inquiry “must be completed within one year”.

Personal Information Protection Amendment Act (“Bill 54”), S.A. 2009, c. 50, s. 35;
Respondent’s Factum, p. 1, fn. 2

44. When introducing the amending Bill for second reading, Minister Denis stated:

Several changes will be made to the Information Commissioner’s processes and
powers. [...j The [Aict will now allow for up to one year for the completion of
an investigation or inquiry, recognizing that the current three-month period is
too short and in most cases needs to be extended.

Alberta, Legislative Assembly, Hansard, No. 55 (4 November 2009) at 1747 (Hon.
Jonathan Denis)

45. While a subsequent amendment may appear to be of doubtful relevance to the interpretation

of a statutory provision, BC FIPA submits that the Minister’s comments provide an indication of the

Legislature’s ongoing intent and have relevance to — and may be considered in — a contextual



— 10—

interpretation of s. 50(5). In effect, the Minister recognizes that the 90-day period was excessively

optimistic, and that extensions have been routine. Notably, these comments serve to buttress the

interpretation that BC FIPA submits is apparent from an analysis of the other factors in Professor

Driedger’ s approach.

G. Conclusion

46. BC FIPA submits that, when s. 50(5) is analyzed in its proper context, it enures to the benefit

of the individual. It fosters an expeditious resolution of the inquiry. The Legislature did not intend

to prejudice individual complainants, with no control over the inquiry process, by making

termination of the inquiry automatic or presumed in the event of a s. 50(5) breach.

47. Ultimately, if the statutory limit is surpassed, either with or without a Commissioner’s

extension, those with an interest in the inquiry can seek judicial review to speed matters up or, in

rare cases, to obtain more drastic relief (such as an order in the nature of certiorari or prohibition).

BC FIPA agrees with the Appellant that, where such relief is sought, the issue of delay must as a

matter of practice be raised in the first instance before the Commissioner.

PART IV - SUBMISSIONS ON COSTS

48. BC FIPA does not seek costs and asks that no costs be ordered against it.

PART V - ORDER SOUGHT

49. BC FIPA seeks permission to present oral argument not exceeding fifteen minutes at the

hearing of this appeal. It will submit at the hearing that the appeal should be allowed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

DATED at the City of Vancouver in the Province of British Columbia
this 26th day of January, 2010.

SIGN9BY:

Brent B. Olthuis & Tam C. Boyar
Counsel for BC Freedom of Information and Privacy Association
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