
 
 
 
August 21, 2012 
 
Elizabeth Denham 
Information and Privacy Commissioner 
of British Columbia 
PO Box 9038, Stn. Prov. Govt. 
Victoria, BC V8W 9A4 
 
 
Dear Commissioner, 
 

RE: BC Government FOI posting policy/practice 
 
I am writing to ask you to conduct an investigation under s.42 of the Freedom of 
Information and Protection of Privacy Act (“the Act”) into the conduct of the government of 
British Columbia regarding its arbitrary actions in the posting of completed freedom of 
information requests. Although the government’s own policy states that it will post most 
completed general FOI requests, in fact it only posts about a third of them. 

It is unclear why so few completed requests are being posted. The government has set 
out criteria for what it terms “limited circumstances” under which a completed request will 
not be posted. In our view, the non-disclosure of more than two thirds of FOI requests 
clearly exceeds any definition of “limited circumstances.” 

This reluctance or inability to post requested records appears to violate the Act in that it 
fails to meet the prescribed standard for the duty of public bodies to assist FOI requesters.  

The Facts: 

The Government of British Columbia released its Open Information Data Policy in July 
2011.  

http://www.cio.gov.bc.ca/local/cio/kis/pdfs/open_data.pdf 

The Policy states that: 

2.1.1 Responses to General FOI Requests must be posted to the Open Information 
Website, unless an exemption is approved. Responses to General FOI Requests 
include the response letter and the responsive Records. 

 
.           …/2 

 
 

103 - 1093 W. Broadway, Vancouver, BC V6H 1E2 
TEL (604) 739-9788 FAX (604) 739-9148 EMAIL: info@fipa.bc.ca www.fipa.bc.ca 

 

 



-2- 

2.1.2 In limited circumstances, an exemption to posting a response to a General FOI 
Request may be approved where specific exemption criteria apply. Exemption criteria are 
set out in Appendix A. 

Stated criteria to not post FOI responses 

The Government’s Open Data and Open Information Policy sets out its “Proactive 
Disclosure Exemption Criteria.” in Appendix A. 
 
These criteria mirror exceptions already contained in the Act, which presumably would 
have already been applied by the government’s FOI staff before the records are released 
to the requester. Therefore there is no reason not to post the records, as the relevant 
parts would already have been removed before they were released. 
 
The criteria are set out below, with the relevant exception section in FIPPA in brackets:  
 

Responses to General FOI Requests will be considered for exemption from Proactive 
Disclosure and posting on the Open Information Website if they contain:  
 
• personal Information or information that could lead to the identification of the 
Applicant or other persons; [s.22(1)] 
• information that may harm relations with a First Nation; [s.16(1)(a)(iii)] 
• information that may harm relations with another government; [s.16(1)(a)] 
• information that may harm a third party’s business interests; [s.21(1)] or,  
• information that is not suitable for Proactive Disclosure based on a formal risk 
assessment that disclosure to the public may threaten the safety of a person or harm 
the security of any property or system. [s.15(1)(f)(l)] 

 
It is clear that these criteria are entirely superfluous, as the Act already provides for the 
redaction of information falling under one of these sections. Therefore these criteria must 
have been introduced simply to keep information from being posted on the government’s 
website for the government’s own purposes, rather than to protect any broader societal 
interest.  
 
The government’s policy states that the exemption from posting is to be used “in limited 
circumstances”. 
 

Information Access Operations, Ministry of Labour, Citizens’ Services and Open 
Government may recommend an exemption from Proactive Disclosure in limited 
circumstances where one or more of the above criteria are met. The deputy minister, 
head or designate, of the responsible ministry must approve any recommended 
exemption. 

 
The government’s own statistics show that these exemptions are not limited by any 
definition of the word. The majority of records released through FOI are not posted and 
according to the government’s policy, each of these exceptions will have been 
approved by the Deputy Minister or their designate.   
 
This policy does not create any form of systematic release of information to the public. 
It amounts to release according to bureaucratic or political whim.  
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Best Practices for Proactive Disclosure by Public Bodies: 

This policy was enacted after the release of your report on your investigation into the 
simultaneous disclosure practices of BC Ferries.  

http://www.oipc.bc.ca/orders/investigation_reports/InvestigationReportF11-02.pdf 

In that report you made a number of recommendations, including this one:  

[153] I find that the simultaneous disclosure practice of BC Ferries frustrates the 
purposes of FIPPA. This is because it may deter individuals, particularly journalists, 
from making access requests. Public bodies become less, not more, accountable when 
journalists and others are deterred from making access requests. The public interest is 
best served by integrating a period of delay between the time the applicant receives 
the response to her or his access request and the posting of that response in a 
disclosure log. I am recommending a minimum 24-hour delay in all cases and a further 
delay upon request by the applicant.  

 

You also recommended that “…all public bodies have proactive disclosure programs in 
place that reflect the best practices set out in the Attachment to this report.” [para 155] 
 
Among the best practices you identified was that public bodies should post all responses. 
That is not what the Government of British Columbia is doing. 
 
FIPA objects to the creation of exceptions to the rule of universal disclosure, but the 
Government of British Columbia does not appear to be properly applying even its own 
stated policy. We also have disturbing information from the government’s own statistics 
that show that rather than being limited exceptions, the rule is in fact non-disclosure with a 
minority of FOI requests being posted based on unknown criteria (see attached appendix 
for detailed figures). 
 

The duty of assist requesters 

The duty to assist requesters is set out in s.6 of the Act. 

6 (1) The head of a public body must make every reasonable effort to assist applicants and to 
respond without delay to each applicant openly, accurately and completely. 

By putting requesters in a position where they do not know if they have 72 hours before 
the records they requested through FOI are posted on the government’s website, or if the 
records will be posted at all, the government is not making every reasonable effort to 
assist applicants. Therefore its actions and its posting policy are in violation of the public 
body’s duty to assist applicants under s.6 of the Act. 
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Likely consequences for the FOI process in general 

It appears that the BC government has implemented a system for the manipulation of FOI 
requesters, disguised as a policy for posting completed FOI requests. Instead of posting 
all completed general requests as recommended in your statement of best practices, the 
government picks and chooses what it will post and what it will keep under wraps.  

Therefore we urge you to review this matter as soon as possible in the interests of the 
integrity of the FOI process. 
 
If you have any questions, or require any additional information, we would be pleased to 
assist. 

 

Sincerely yours, 
 
 
 
Vincent Gogolek 
Executive Director 
BC FIPA 
 
 



Appendix  
 
General FOI requests closed vs. posted Aug 2011 – June 2012. 
 
August 2011   - 81 posted  of 238 completed  (34%) 
  
September 2011   - 60 posted  of 336 completed  (18%)  
  
October 2011   - 118 posted  of 382 completed  (31%)  
  
November 2011  - 102 posted of 281 completed  (36%)  
  
December 2011  - 87 posted  of 269 completed  (32%)  
  
January 2012 – 85 posted of 254 completed  (34%)  
  
February 2012  -  104 posted of 319 completed  (33%)  
  
March 2012  -  114 posted of 288 completed (39%) 
  
April 2012   - 79 posted of 223 completed  (35.4%) 
  
May 2012 – 98 posted of 331 completed  (29.6%)  
  
June 2012 – 99 posted of 279 completed  (35.4%) 
 
July 2012 -   150  posted of 384 completed (39%) 
 
 
=================   
  
               TOTALS   [August 1, 2011 to July 31, 2012]  
  
FOI requests closed -  3,584 
  
FOIs requests posted online -  1,173   (32.7%) 
  
67.3% of closed general requests were not posted    
 
 
Further breakdown of unposted requests: 
 
We have only been able accumulate these statistics for the eight month period between 
July 2011 and March 2012. 
 
Of requests where there was full disclosure to the requester, 22 percent of these requests 
were not posted. 
 
Of requests where there was at least partial disclosure to the requester, 48 percent, or 
almost half, were not posted. 
 
 


