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Executive Summary

hile a new spirit of openness rises in the U.S., marked by President
Obama’s executive directives aimed at revitalizing the U.S. Freedom
of Information Act, British Columbians are faced with a markedly

different story: a continuing saga of diminishing access to public records.

Once hailed as state of the art, our Freedom of Information and Protection of
Privacy Act (“FOI act”) has fallen behind international standards and the
administrative system that is supposed to support it is badly broken.

In February 2009, BC Information and Privacy Commissioner David Loukidelis
released a report entitled Timeliness of Government’s Access to Information
Responses.i  In it, the Commissioner describes what he calls, “an unacceptable
pattern of government-wide failure to respond to access requests in as timely
a fashion as it should.”

However, the Commissioner’s analysis grouped together requests for ‘general’
government records and requests by individuals for their own personal
records.  Requests for personal information, which constitute about 68% of all
requests, are generally non-controversial and the government has a good
record of meeting timelines on these.

Requests for general records, on the other hand, are made in order to scrutinize
government policies and actions and hold the government accountable for them.
When one focuses on requests for general information, an even darker picture
emerges of government non-compliance with the requirements of the FOI act.

The present study by the BC Freedom of Information and Privacy Association
(FIPA) focuses on requests for general information. It builds on and updates our
pioneering 2006 report Access Denied by analyzing statistics from 2006-08.ii

An analysis of data provided by the BC government from the Corporate Request
Tracking System (CRTS) suggests there are many shortcomings in the
administration of the Freedom of Information and Protection or Privacy Act.

The three main questions asked in the report were:

• Can the public gain access to documents they have a right to receive?
• Are legally defined timelines for responding to information requests

being respected?
• Are politically sensitive requests, or requests from certain sectors

treated differently?

Results indicate that response times for FOI requests are typically well in
excess of legal timelines; that the CRTS, in spite of claims to the contrary, is
still being used to single out particular user groups and treat them differently
based on the real or imagined political sensitivity of their requests; and that
these distinctions generally lead to longer response times and otherwise affect
the outcomes of requests.

W
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Access to records:

The FIPA study found that in 2008 the government received 1793 requests for
general information. That compares with 2381 general requests in 2006 (a
6.6% decline) and 2225 in 2007 (a 19.4% decline). We attribute this to
increasing frustration and disenchantment with the many barriers that now
characterize the FOI process.

Delay:

The Information and Privacy Commissioner found that the BC government met
legal timelines in only 71% of instances – meaning that 29% of requests were
“deemed refusals” – requests where the government failed to respond at all or
illegally exceeded the mandatory response times as laid out in the FOI act.

By excluding personal requests, we found that the rate of deemed refusals for
general requests over the three-year period from 2006 to 2008 was, in fact,
51.5%. And if the 30-day extension of time a ministry is permitted to take in
exceptional circumstances is taken out of the equation, almost 60% of general
requests would have been designated as deemed refusals.

Flagging ‘sensitive’ requests:

The study found requests were being flagged either because they were
“sensitive” or came from certain types of requesters. Their requests received
special treatment: they took longer to process.  Over 57% of requests from
the media went beyond legal timelines, as did almost 60% of requests from
“interest groups” and 64% of requests from political parties.

Although this treatment is being dealt to particular groups the government
finds troublesome, these findings should be of great concern to the general
public.  Freedom of Information is a right of all citizens and the principle of
access to information is critical to the health of our society; that is why FOI
laws have been enacted in almost every modern democracy.

History has taught us that excessive control of public information leads to
political abuses and scandals, as well as deterioration of our public institutions.
When we insist on government transparency and invest the necessary
resources to make it happen, we are rewarded with institutions that are more
open, honest and accountable to the public.
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Introduction

The fundamental principle must be this: government information belongs to
the people, not to the government.  This means, among other things, that all
citizens must have timely, effective and affordable access to documents
which governments make and keep.  Governments should facilitate access,
not obstruct it.

— Gordon Campbell, Leader of the Official Opposition, 1998

any people around the world cheered when Barack Obama was elected
President of the United States. In spite of many obvious priorities, one
of his first acts – on the very first day after his inauguration – was to

issue a memorandum to the heads of every federal agency, directing them to
commit to a culture of transparency and openness in government. This
proclamation stated:

A democracy requires accountability, and accountability requires
transparency. As Justice Louis Brandeis wrote, "sunlight is said to be the
best of disinfectants." In our democracy, the Freedom of Information Act
(FOIA), which encourages accountability through transparency, is the
most prominent expression of a profound national commitment to
ensuring an open Government. At the heart of that commitment is the
idea that accountability is in the interest of the Government and the
citizenry alike.

The President’s legally binding statement went on to order that:

The Freedom of Information Act should be administered with a clear
presumption: In the face of doubt, openness prevails. The Government
should not keep information confidential merely because public officials
might be embarrassed by disclosure, because errors and failures might
be revealed, or because of speculative or abstract fears. Nondisclosure
should never be based on an effort to protect the personal interests of
Government officials at the expense of those they are supposed to serve.

Clearly President Obama felt it was one of his highest priorities to ensure that
the American people have fair and open access to government information as
a cornerstone of the democratic process.

Yet here in British Columbia, citizens are seeing our democratic right of access
to information increasingly eroded by long delays, improperly withheld
documents and sophisticated screening techniques designed to flag politically
sensitive requests for special treatment.

Once hailed as state of the art, our Freedom of Information and Protection of
Privacy Act (“FOI act”) has fallen behind international standards and the
administrative system that is supposed to support it is badly broken.

M
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Methodology of Study
This is the second detailed study by the Freedom of Information and Privacy
Association (FIPA) to determine how well the legally enshrined information
rights of BC public are being protected. In particular, we wanted to know:

• Is the public able to access documents to which they have a right?
• Are legally defined timelines for responding to information requests

being respected by the government?
• Are politically sensitive requests and requests from certain sectors being

treated differently?

In order to answer these questions, FIPA obtained a copy of the “Corporate
Requests Tracking System” (CRTS), a sophisticated database developed by the
BC government in the 1990s to manage and track individual FOI requests.

Dr. Alasdair Roberts, a Canadian academic who is now a Professor of Law and
Public Policy at Suffolk University Law School and who pioneered research into
freedom of information, reported in 2004 that BC’s government is at the
forefront in using new information technology to monitor and control the flow of
information under FOI.iii  According to Dr. Roberts, the CRTS may be the most
sophisticated database of its kind in North America. It provides numerous details
on who is making requests, the response times, and eventual outcomes.

The CRTS allows each ministry to assign a “sensitivity ranking” to each access
request.  A request is assigned a sensitivity of High, Medium or Low, or None.
While this database is a powerful tool for the government to track FOI requests,
it also provides the public a unique opportunity to determine how the Act is
being administered in British Columbia.

FIPA obtained a copy of the CRTS in February 2009 for use in the production
of this report. The data set provided a wealth of information regarding the use
of the Act, the response times for requests, and whether the various
sensitivity ratings assigned by the government affected request outcomes.

Our study analyzed “general” requests, namely those information requests
that were not by individuals seeking their own personal records. In addition,
certain assumptions were made regarding specific analyses, which are detailed
in the endnotes.

This research builds on the important work of Dr. Roberts and we are grateful
for his insights in the production of this report. We are also grateful to the BC
government for providing a copy of this database in the spirit of transparency.
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Eight years of declining access

By analyzing all general requests from the internal CRTS database over the
period of three years, we have revealed a disturbing picture showing that:

 use of the Act by the public is declining,
 The BC government routinely fails to meet mandatory response times,
 response times for requests for general records, as opposed to requests

by individuals for their personal information, are typically well in excess
of legal timelines;

 the CRTS, in spite of claims to the contrary, is still being used to single
out particular user groups and treat them differently based on the real
or imagined political sensitivity of their requests;

 requests considered ‘sensitive’ – particularly those from the media and
political parties – are flagged internally for special treatment;

 these distinctions generally lead to longer response times and otherwise
affect the outcomes of requests;

 requests flagged as sensitive produce fewer documents;
 Over 40,000 days of “extensions” were arbitrarily granted by the

government to themselves in responding to requests from the public
over a three-year period; and

 Fewer than 20% of requests resulted in full disclosure.

Our findings are consistent with those of a similar study we released in 2006.
They are reinforced by a report released in February 2009 by the BC
Information and Privacy Commissioner, who was sharply critical of Victoria for
its chronic record of delay in responding to FOI requests from citizens.

In his report, the Commissioner identified the main causes of FOI delays as
systemic – underfunding, cumbersome sign-off procedures and inter-ministry
consultation processes, and a need for better records management practices
across government.

In spite of public scrutiny and criticism from official and unofficial watchdogs
(including ourselves), the current government is maintaining a disturbing
record of secrecy, delay and denial.

In recent years, there has been a serious decline in the health of the FOI
process, resulting in more barriers to timely access to information for many
citizens.  These problems began with severe cuts to the budget for FOI
administration under the last NDP government, but have continued and even
increased under the current Liberal administration.

Over the past 10 years, a government culture has developed that employs
every possible tactic to discourage and delay requests for information that it
considers in any way “sensitive”.  This culture of denial has employed a
combination of budget and staff cuts, legislative and policy changes,
government reorganization, delaying tactics, excessive use of the Act’s
exceptions, and the extension of secrecy to additional government entities.
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The present report is a damning indictment of the record of the Campbell
government on access to information. While the Obama Administration is
leading the way towards greater government transparency and accountability,
the culture of secrecy appears to only to be growing worse here in British
Columbia. This threatens not merely good government, but the democratic
process itself.

BC’s Information and Privacy Commissioner faults
government’s FOI performance

On February 13, 2009, BC Information and Privacy Commissioner David
Loukidelis released a report entitled Timeliness of Government’s Access to
Information Responses.iv  In it, he decries what he calls, “an unacceptable
pattern of government-wide failure to respond to access requests in as timely a
fashion as it should,” and criticizes the provincial government for “its failure to
tackle the chronic problem of delay in responding to freedom of information
requests.”

The Commissioner found that the BC government met legal timelines in only
71% of instances – meaning that 29% of requests were “deemed refusals” –
requests where the government failed to respond at all or illegally exceeded
the mandatory response times as laid out in the FOI act.

However, the Commissioner’s analysis grouped together requests for ‘general’
government records and requests by individuals for their own personal records.

Requests for personal information, which constitute about 68% of all requests,
are generally non-controversial and the government has a good record of
meeting timelines on these.

Requests for general records, on the other hand, are made in order to scrutinize
government policies and actions and hold the government accountable for them.
When one focuses on requests for general information, an even darker picture
emerges of government non-compliance with the requirements of the FOI act.

By excluding personal requests, FIPA found that the rate of deemed refusals
for general requests over the three-year period from 2006 to 2008 was, in
fact, 51.5%. And if the 30-day extension of time a ministry is permitted to
take in exceptional circumstances is taken out of the equation, almost 60% of
general requests would have been designated as deemed refusals.

Who Uses FOI?

A central question in discussing Freedom of Information, is “Who is using the
FOI act”? Table 1 shows applicant type for “general” requests from 2006 to
2008, totaling 6399 requests.

It can be seen from this data that the media, political parties and individuals
make up the vast majority of requesters for general information under the Act,
illustrating its importance as a tool in the promotion of transparent and
democratic government
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Table 1 – Numbers of requests by type of applicant

Type of Applicant Total requests Percentage

Media 1560 24.4%
Political Parties 1528 23.9%
Individuals 1424 22.3%
Law Firms 710 11.1%
Interest Groups 519 8.1%
Businesses 466 7.3%
Researchers 75 1.2%
Other Public Bodies 69 1.1%
Other Governments 48 0.8%

Total 6399 100%

Use of the Act is Declining

A disconcerting trend concerns the number of requests for general records
made each year. As seen in Chart 1, in 2008 the government received 1793
requests for general information. That compares with 2381 general requests in
2006 and 2225 in 2007 – a decline of 6.6% and 19.4% respectively.

Chart 1

This trend is in spite of the fact that both the provincial budget and the B.C.
population are growing.
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Response Times Routinely Exceed Legal Time Limits

The public needs to have faith that information requests will be dealt with in a
timely manner. For this reason, the Act enshrined mandatory timelines to
ensure that the right to information is not undermined by unreasonable delays.

Under the Act, the British Columbia government has a legal obligation to
respond to requests from the public within 30 working days, with some
exceptions. For instance, ministries can grant themselves extensions to these
timelines under certain circumstances.v

When the government fails to meet the mandatory timelines for responding to
requests it is termed a “deemed refusal”. This is violation of the law and is a
serious matter. However, in most cases the public has little meaningful
recourse when the government reneges on these responsibilities.vi

Rather than focusing on the instances where a Ministry responded within the
mandated timeline, we instead framed our results around the percentage of
requests that result in “deemed refusals”.  A “deemed refusal” (as opposed to
an explicit refusal) occurs when the government illegally exceeds the
mandatory response times laid out in the Act.

For instance the Commissioner found that the government met legal timelines in
only 71% of instances – meaning that 29% of requests were “deemed refusals”.
By excluding personal requests, we found that deemed refusals for general
requests over the three-year period from 2006 to 2008 were in fact 51.5%.vii

Digging deeper into the data reveals an even more troubling picture.
Commissioner Loukidelis identified that certain applicant types such as the
media were much more likely to have documents withheld beyond legally
mandated timelines.

Our analysis found that political parties, interest groups and the media appear
to be singled out for special treatment under the Act.

Table 2 – Deemed refusals by type of applicant

Type of Applicant % Deemed Refusals
Political Parties 64.8%
Interest Groups 59.8%
Media 57.3%
Law Firm 46.5%
Other Governments 43.2%
Business 37.4%
Researcher 36.2%
Individual 36.1%
Other Public Body 31.7%

Total 51.5%
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In over 64% of cases, requests from political parties went beyond legal
timelines. Likewise almost 60% of requests from interest groups and 57% of
requests from the media were “deemed refusals”.

Another interesting question is whether the ministry sensitivity ranking has
any effect on whether the request resulted in a deemed refusal. The disturbing
results are seen in the following graph.

Chart 2

We can see that if a request is considered highly sensitive by the responding
ministry, there is a much greater likelihood that it will be delayed beyond the
legal timelines and become a deemed refusal.

Time Extensions – An Abuse of Process?

In many instances, individual ministries grant themselves extensions to
respond to requests. Such extensions are meant to be applied only in
extraordinary circumstances, or for very complex requests involving extensive
records searches or outside consultation.

In cases where an extension has been granted, the requester often has no
other recourse but to wait. We analyzed the number of days where requests
were granted extensions by year in the following table.
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Table 3 – Total Days of Extension Granted

Year Total Business Days of
Extension Granted

2006 13,778
2007 16,601
2008 9,663
Total 40,042

Over a three-year period, government bodies granted themselves over 40,000
business days of extensions while the public was left to wait. While it may
seem that the number of extensions was declining over time, it is important to
note that the year 2008 data only included those requests that were closed by
January 31, 2008. Many requests, particularly those with longer response
times, were excluded for the analysis for this reason.

The following table shows the average number of additional business days
(and “real” days) that the public was left waiting due to these extensions.

Table 4 – Average Days added due to extensions

Year % of Requests
with Extensions

Average Business
Days of Extension

per Request

Average Actual
Days of Extension

per Request

2006 21.9% 6.70 9.39

2007 27.8% 8.67 12.14

2008 21.6% 6.21 8.70

Total 23.9% 7.25 10.15

We can see from these results that extensions are not being used only in
extraordinary circumstances. Over one-in-five requests are granted an
extension. They are so widely used that on average (over a three year period),
a request will be delayed more that seven business days, or ten actual days.

From the point of view of the public, the wait for their documents is just as
long, whether an extension is “officially” granted or not.

From that perspective we also considered the increase in deemed refusals if
extensions were not considered in our analysis. Over a three-year period, the
average percentage of deemed refusals rises from 51.5% to 58.7%.

In other words, almost 60% of general requests went over 60 working days
and would have been considered deemed refusals had not the government
relied on the seemingly arbitrary and routinely exercised prerogative to grant
themselves time extensions.
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Which Requests are Granted Extensions?

If time extensions were granted on the basis of complexity rather than
sensitivity rating, one would think they would be distributed randomly over all
requests. To determine whether this was the case, we analyzed the data to see
if extensions were based instead on sensitivity. See the results in Chart 3.

Chart 3

It is apparent from this analysis that requests that are ranked highly sensitive
are much more likely to be delayed by the granting of arbitrary time extensions.

Disposition of Requests

Beyond the important issue of response times, the fundamental issue for those
using the Act is the ultimate outcome, or “disposition” of requests. The following
table shows disposition of general requests by year between 2006 and 2008viii.

Table 5 – Disposition of General Requests by Year

Partial Disclosure 2935 49.3%
Full Disclosure 1116 18.8%
No Responsive Records Exist/Located 756 12.7%
Abandoned 508 8.5%
Withdrawn 272 4.6%
Access Denied 217 3.6%
Routinely Releasable 148 2.5%

Total 5952 100.0%
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Many in the public do not realize the relatively small proportion of FOI
requests that result in full disclosure of documents. In the years 2006 to 2008,
over 80% of requests did not result in the in full disclosure of documents.

While these results do not prove that the government is willfully seeking to
undermine the Act, it does reveal that the vast majority of requests fail to
produce the results sought by applicants.

Treating Sensitive Requests Differently

One of the more worrisome aspects of government information-handling
activities is the way certain FOI requests are singled out based on political
sensitivity. Ministries often flag requests in the CRTS using a rating of Low,
Medium or High, and practiced requesters are concerned that these sensitivity
ratings are affecting how the government processes requests.

Dr. Roberts reports that requests marked in this manner concern matters that
have “high political salience.” This may allow the inference that the “sensitive”
rating is important as a part of a centrally-run and politically attuned
communications program,” according to Roberts.ix

We analyzed the CRTS in order to determine how the government utilizing this
database to track requests, what effect sensitivity ratings have on response
times and outcomes, and whether trends are emerging over time. The results
are troubling for anyone concerned about open government.

Political parties and journalists are far more likely to have their requests marked
sensitive than are other types of applicants. In fact, it has been routine for a
political party or reporter’s FOI request to be flagged as sensitive.

Who is Being Flagged ?

Table 6 –Sensitivity Rating by type of applicant

Sensitivity Rating AssignedType of Applicant
High Medium Low None

Media 28.2% 6.5% 0.9% 64.4%

Political Party 25.8% 0.8% 0.5% 72.8%

Other Public Body 14.0% 17.5% 14.0% 54.4%

Other Governments 9.3% 0.0% 7.0% 83.7%

Interest Group 6.1% 16.2% 0.6% 77.2%

Researcher Count 5.3% 0.0% 18.7% 76.0%

Business 4.3% 7.2% 9.9% 78.7%

Law Firm 3.7% 6.3% 4.7% 85.3%

Individual 3.2% 7.2% 9.1% 80.5%
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As seen in Table 6 above, almost 30% of requests from the media between the
years 2006 and 2008 were flagged as having a “high” sensitivity at the ministry
level, compared to only 0.9% that were flagged as having a “low” sensitivity.
Likewise, 26.8% of requested from political parties were flagged as high.

It is noteworthy that since the last FIPA analysis of the CRTS database in
2006, the BC government has ceased including in the CRTS an additional
sensitivity rating that was administered out of the central Information and
Protection of Privacy Branch (IPPB).  Ratings are still assigned by ministries.

Likewise the proportion of requests rated with a “High” sensitivity in the CRTS
has declined significantly since our last analysis. Whether that change is due
to a renewed spirit of openness, or simply because the BC government wishes
to be more discrete with such subjective ratings in the CRTS that later may be
held up to public scrutiny is unclear.

These statistics do not by themselves prove that sensitive requests are treated
unfairly. Sensitive requests may be broader or require consultation between
ministries. Requests made by news media or political parties are potentially
more complex, since such applicants might be expected to have greater
knowledge of the workings of the public body in question. However, these
designations raise some obvious questions regarding the administration of the
Act.

How are Sensitivity Ratings Affecting Response Times?

It is perhaps not surprising that these sensitivity ratings appear to have
significant effect on response times. It should be remembered that the
government has a legal obligation under the Act to respond to requests within
30 business days, with some exceptions.  When the government fails to meet
the mandatory timelines for responding to requests it is termed a “deemed
refusal” – a violation of the law.

Looking more closely at the BC government database, we can see that
sensitive requests result in longer response times.x

Table 7 – Affect of Sensitivity Ratings
on Response Times and Deemed Refusals

Sensitivity Rating Days to Respond Deemed Refusals

High 110.4 64.9%
Medium 71.9 47.4%
Low 46.0 24.5%
None 100.5 50.4%

Total 98.3 51.5%
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Requests with a “high” sensitivity had an average response time over five
years of 110.4 days and over 64% of these requests failed to meet the
mandatory timelines set out by the Act. In contrast those requests that had a
“low” sensitivity had an average response time of 46.0 days and only 24.5 %
were deemed refusals.

Do Sensitivity Rankings Affect Outcomes?

Lastly, it is important to consider the ultimate disposition of requests based on
sensitivity. Namely, is there evidence that sensitive requests have differing
outcomes?xi   

In general it appears, as shown in the following table, that records that have a
high sensitivity are more likely to result in a partial rather than a full
disclosure.

A particularly troubling finding in this study is that those records that were
deemed sensitive resulted in a higher proportion of outcomes where “records
do not exist”.  These results agree in general with the data presented by Dr.
Roberts in 2004 xii and are consistent with the FIPA’s findings in our 2006 audit
of the administration of the Act.

The data do not provide answers for why this might be. However this finding
raises troubling questions regarding the disposition of sensitive requests. It is
noteworthy that experienced users of the Act have reported that, in some
cases, records were not provided that they knew existed. This leads to the
conclusion that records were overlooked by mistake or deliberately, or more
seriously, destroyed.

It is important to note that public documents must not be destroyed unless
specific conditions are met.xiii

Table 8 –Results of Requests by Sensitivity Rating

Result of Request Sensitivity Rating

Total High Medium Low None

Partial Disclosure 49.3% 54.5% 32.8% 25.1% 50.9%

Full Disclosure 18.8% 14.6% 25.9% 42.8% 17.7%

Records Do Not Exist 12.7% 14.6% 12.7% 7.8% 12.6%

Abandoned 8.5% 7.6% 12.4% 4.5% 8.6%

Withdrawn 4.6% 2.7% 8.3% 11.1% 4.3%

Access Denied 3.6% 5.3% 7.4% 1.6% 3.1%

Routinely Releasable 2.5% 0.8% 0.6% 7.0% 2.7%

As can be seen in the above table, if a request is designated as highly
sensitive, it is almost three times as likely not to result in full disclosure as a
request with a low sensitivity.
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Likewise, highly sensitive requests are almost twice as likely to result in a
response where “no records are found” or responsive records “do not exist”,
as compared to requests with a low sensitivity.

Conclusion

Freedom of Information is a principle that is critical to the health of our
democracy.  When we insist on government transparency and invest the
necessary resources to make it happen, we are rewarded with institutions that
are more open, honest and accountable to the public. Citizens are more able
to play a meaningful role in their governance and have greater faith in their
democratic institutions.

The results of this study should be of great concern to anyone concerned
about the health of democracy in this province. Accountability of government
to its people is only possible if the people have information on which to judge
that government’s actions. The record of this government is a pattern of
delay, denial and damage control.

The most disturbing part of this study is the falling number of general FOI
requests. This is a sign that people are becoming increasingly frustrated and
disenchanted with the official system for release of information by
government. Where the official system fails to carry out its function, unofficial
systems will take its place. We are looking at a future filled with brown
envelopes and their electronic equivalents, as government drives the need to
know underground. This is not a development we applaud, and we hold the
current government responsible.
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xii Alasdair Roberts, “Treatment of Sensitive Requests under British Columbia’s Freedom of Information Law,” Freedom of

Information Review, 109, (February, 2004), pp. 2-4.

xiii Section 3(1) of the Document Disposal Act states that “A document must not be destroyed except on the written

recommendation of the Public Documents Committee, which consists of the chief executive officer of the museum or a

person designated by the chief executive officer, a person designated by the minister responsible for the administration of

this Act, the Comptroller General, and 3 other persons to be named by the Lieutenant Governor in Council.


