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The B.C. Ministry of Environment has been systemically delaying and overcharging environmental groups for Freedom of Information requests, according to a report released yesterday by the Freedom of Infor-mation Commissioner's office. 

The ministry is now implementing changes in dealing with FOI requests, including abandoning the use of "sensitivity ratings."

The report follows an investigation of a complaint by the University of Victoria Environmental Law Clinic filed on behalf of eight environ-mental groups in 2006. 

Environmental groups claimed there was a "systemic pattern of discrimination" by the ministry

against conservationists seeking access to public information, according to Gwen Barlee, policy director of the Wilderness Com-mittee, one of the complainant groups. 

The investigation, the third in five years, found "significant problems" with the ministry's processing of requests from environmentalists, including a requirement to wait 74 business days to process requests, as opposed to the usual 45 days, according to B.C. Information and Privacy Commissioner David Loukidelis. Environmental groups paid fees twice as often as others. 

"I can't explain the discrimination, but I think it was based on that this is a government that wants to control information very carefully," Ms. Barlee said. 

While the ministry accepts the report findings, it does not "accept or deny" environmentalists' allega-

 tions of discrimination, said Peter Smith, director of information, privacy, security and records at the ministry. 

When the complaint was filed the ministry was not using the corporate request tracking system, a project management system that organizes information about when a request was received, its due date, and estimated fees, Mr. Smith said. The data used in the report were not reliable because the system was not in use, he added. 

However, Ms. Barlee said the ministry had a two-tier system for handling requests. The ministry sometimes made exemptions on her requests "without even reading the documents," she said.
Environmentalists' requests were often tagged with red flags indicating they are sensitive in terms of the information requested, and that led to delays, Ms. Barlee added. 

B.C. ministry has 'significant problems' handling FOI requests: commissioner
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CBC News
The B.C. Ministry of Environment took too long to process Freedom of Information requests and charged "unreasonable" fees, the information and privacy commis-sioner found. 

The University of Victoria Environmental Law Clinic, repre-senting eight environmental organizations, complained to the Office of the Information and Privacy Commis-sioner, alleging that three ministries engaged in a system-wide pattern of long delays and excessive fees when handling FOI requests.

In a ruling released Tuesday, commissioner David Loukidelis concluded that there appeared to be a "significant problem" with the processing of requests by the Ministry of Environment.

Loukidelis' investigation found the ministry was taking an average of 74 business days to respond to requests for information from this group of activists and then it was charging "excessive and unreasonable fees."

The Freedom of Information and Protection Act in B.C. requires public bodies to respond to access requests within 30 business days.

"At that point we just sat down with the ministry and with the complainants and worked out some solutions that would improve the situation," Loukidelis told CBC News Tuesday.

The ministry has agreed to take a number of steps to speed the processing of requests and to better explain fees, he said.
Darrell Evans, of the B.C. Free-dom of Information and Privacy Association, said it's a precedent-setting ruling.

"Evidently this is the way to achieve progress with the government…to lodge a complaint and don't put up with delays and huge fees," Evans said Tuesday.
The investigation determined that complaints against the Ministry of Forests and Range and the Ministry of Agriculture and Lands were not substantiated.
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The provincial Environment Ministry took more than twice the legally allowed time to process Freedom of Information requests made by B.C. environmental groups over a two-year period, an investigation has found.

B.C. Information and Privacy Commissioner David Loukidelis conducted the preliminary investigation in response to a complaint made by the University of Victoria's Environmental Law Clinic, which represented a consortium of organizations.

They claimed the ministry had engaged in a "system-wide pattern of routine delays, excessive and unreasonable fees and frequent and unjustified denials of fee waivers" when handling their requests.

Loukidelis found that between 2003 and 2005 the Environment Ministry took an average 74 business days to process FOI requests from these groups, compared to a cross-government average of 45 business days.

He described the 74-day average as "extraordinarily long'' and noted that the law requires such requests

be processed in 30 business days.
Loukidelis also found the ministry levied fees for 33 per cent of the environmental groups' requests. During the same period, it levied fees on 18 per cent of its overall requests.

In an interview, Loukidelis said data provided to him by the ministry was less than perfect. "But there was enough there to establish grounds for concern.''

"Although further analysis would be needed to make any firm findings, there might be some basis for the allegation of a systemic problem,'' he wrote.

Loukidelis presented his findings to both parties. They then met to develop a plan to address the concerns. That plan includes a commitment by the ministry to issue report cards on its FOI responses.

"Because new FOI office management within the [ministry] enthusiastically and willingly faced apparent concerns with its access process, the complaint was resolved by mutual agreement,'' Loukidelis wrote.

Calvin Sandborn, legal director of the clinic, called it a "good news, bad news" report.

The bad news being the report substantiates suspicions that 

environmental groups were being treated unfairly by the government. "You look at the figures -- twice as long basically to deal with environmental groups."

The good news, he said, is that the Environment Ministry now says it will reform its FOI system, tell employees to meet the deadlines, and issue an annual report card.

"So we're feeling quite gratified by the work of the commissioner," Sandborn said. "It really shows the value of the commissioner's office."

Darrell Evans, executive director of the B.C. Freedom of Information and Privacy Association, hopes the ruling could become a template for reform. 

"It's the first time any individual ministry has been spotlighted like this," he said. "The fact they've got to do a report card is really significant. In fact, it's a good recipe for how you should behave handling FOI requests. That's never really been put down in this nice, obvious way before."

But Evans, who is also a spokesman for the Campaign for Open Government, said he's not getting his hopes too high. "It's hard to change a leopard's spots and the Campbell government is totally secretive."
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Seekers of information win one against Liberal government secrecy 
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VICTORIA - Environmentalists have scored a hard-won victory in the fight to make the B.C. Liberals show more respect for the access to information law. A group of eight environmental associations had complained directly to the information commissioner, alleging an across-government effort to frstrate their requests for records and other information.

The group cited numerous examples of requests stalled, records censored and unreasonable fees charged. The evidence covered three ministries over a period of two years.

The government's first response was to try to get the entire case dismissed. The Liberals argued that complaints under the provincial law had to be heard on a case-by-case basis. Aggregated complaints were not appropriate.
They would surely have under-stood the consequences of splitting the case into myriad separate complaints.

The eight organizations probably wouldn't have the resources or the time to go that route. Plus any pattern of systematic discrimination would be missed if the complaints were heard piecemeal.

Happily, the government failed to suffocate the case in the cradle. "We determined there was a basis for conducting a systematic investigation and that such an investigation could be conducted fairly and without prejudice," information commissioner David Loukidelis ruled.

But he did exclude some aspects of the initial complaint. Allegations of undue censorship were set aside because there were not enough viable examples to establish a pattern. For similar reasons, the commissioner set aside the case against two of the three targeted ministries, agriculture and forests.

That put the focus on a single ministry -- environment -- and allegations that it was responding to requests for information with excessive delays and unreasonable fees.

The investigation looked into 34 requests over the two-year period. The commissioner's office pressed the ministry for details on delays and fees, plus comparable data for how other requests are handled across government. The ministry served up a grab bag of excuses for not being able to get to the bottom of things, from incompatible data-tracking systems to inexplicable gaps in the record to inconsistencies and errors.
Whether this added to suspicions about the government's good

intentions, the commissioner was too polite to say.

Again, happily, the lead investigator, Catherine Tully, persisted. By the end, she had enough data to identify an unmistakable pattern.

The environment ministry was taking an average of 74 days to respond to requests for information from the group of eight. The government-wide average is 45 days, never mind that the law allows no more than 30 days.

"An extraordinarily long average processing time," Loukidelis observed.

The investigation also found that the ministry was dinging the group of eight for fees at roughly twice the rate of others seeking information. "It appeared there might be some basis for the allegation of a systematic problem," the commissioner concluded, with dry understatement.

Rather than proceed further with the investigation, the commissioner presented the preliminary evidence to the ministry. Whereupon the government sued for peace.

The settlement, shaped by the information commissioner and agreed to by the eight associations, was announced this week along with the findings of the investigation. The environment ministry was persuaded to adopt a detailed plan to improve its handling of information requests in general and requests from the group of eight in particular.

Better tracking of requests. Prompt responses. Minimal resort to fees. More respect for the spirit

of the law. Liaison with the group of eight. And periodic reporting on the handling of requests, with the first report card due at the end of this month.

The agreement -- or backdown -- was hailed as unprecedented.

"The first time any individual ministry has been spotlighted like this," said Darrell Evans, executive director of the Freedom of Information and Privacy Association. "The fact that they've got to do a report card is really significant."

Other ministries take note: "It's a good recipe for how you should behave handing requests. That's never really been put down in this nice, obvious way before."

But Evans and others were careful not to get carried away, given the unusual circumstances in this case. "The complainants were sophisticated groups with extensive experience using the access provisions of the act," as Loukidelis noted. The eight were also able to draw on the resources and expertise of the environmental law clinic at the University of Victoria.

In essence, the environment ministry was shamed into reforming its handling of information requests by a well-prepared, strongly backed and stubborn group of complainants.

No guarantee this will persuade the Liberals to be any more forthcoming in handling routine requests for information.
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Gov't should axe loophole in freedom of info act
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Premier Gordon Campbell once promised to run "the most open and accountable government in the country."

"Government information belongs to the people, not to the government," he said. "All citizens must have timely, effective and affordable access to documents which governments make and keep. Governments should facilitate access, not obstruct it."

These are noble concepts, capped off with his principled observation: "Secrecy feeds distrust and dishonesty. Openness builds trust and integrity."

But those quotes are many years old now. And you know how noble principles tend to get watered down over time. Last week, the Campbell government had its knuckles wrapped for trying to keep secrets from environmental groups that had been using the Freedom of Information Act to pry loose confidential documents.

Information requests took "an extraordinarily long average processing time," FOI commissioner David Loukidelis 

ruled. The groups were also whacked with excessive fees for processing their requests.

Loukidelis's review resulted in promises by the government to do better.

But this is not the first time the Liberals have been caught failing to live up to Campbell's promises around openness.

Last year, Times-Colonist reporter Lindsay Kines used the FOI act to obtain a secret report on government services for sexually abused kids. The report was heavily censored before it was released to him.

Fortunately, he also obtained an "unsevered" -- or not broken into parts -- version of the same report from a source, providing a rare look at the kind of secrets the government hides from you.

Some of the lines that fell to the censor's whiteout brush: "Funding has not kept pace with population growth and increasing demand," "inadequate funding for travel required to provide services within large geographic catchment areas" and "denial of access to children who still have contact with the offender."

How does the government keep stuff like this secret? Often, it's by using the now- 

notorious Section 13 of the act, which allows them to censor any information deemed to be "advice or recommendations" to a public body or cabinet minister.

That can mean almost anything. And the government knows it.

Last November, the NDP received documents through FOI on the government's failure to investigate hundreds of child deaths in B.C.

The documents were censored as usual, but someone goofed and forgot to remove a handwritten post-it note from a bureaucrat noting that some information "contradicts what we have said to this point. Could be 'advice.' Suggest those two sections be severed," the note said.

Campbell has so far ignored calls to tighten up the Section 13 loophole that's keeping his government shielded from scrutiny.

With a new legislative session approaching, now would be a perfect time for the premier to live up to his previous noble promises on openness and get rid of the offending section of the act once and for all.
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