Feds look to curb investigative powers

THE COURTS I New round of challenges faces Canada's information commissioner
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OTTAWA -- The federal government has launched a new round of court challenges to curb the investigative powers of Canada's information commissioner, John Reid.

Government lawyers last month filed a series of lawsuits against Reid, alleging his office violated the constitutional rights of several key officials in the Chretien government by imposing unfair gag orders.

The applications before the Federal Court of Canada are filed on behalf of former clerk of the Privy Council Mel Cappe, former defence minister Art Eggleton and several former cabinet ministers' aides.

They come just three months after an important ruling from the Federal Court that came down largely in Reid's favour. The government had attempted to curb Reid's powers to investigate whether certain government documents can be released to the public.

It launched 26 lawsuits against Reid that challenged his right to issue subpoenas, gag witnesses, and even photocopy documents during the investigations.

In March, the court said that Reid was acting legally in the course of his investigation. The government filed only one appeal of the ruling on a minor point.

The court did rule, however, that confidentiality orders placed on witnesses by Reid's investigator, Allan Leadbeater, were too broad. Leadbeater had placed gag orders on witnesses he interviewed during his probe that kept them from discussing the sessions with anyone except the government lawyers. After the ruling, Leadbeater issued new confidentiality orders to keep witnesses from comparing their testimony and potentially tainting other witnesses.

The government contends the new orders are not substantially different from those quashed by the court ruling.

Leadbeater "failed to provide any evidence to justify the confidentiality order," the applications allege. They claim the orders should be quashed because they violate the witnesses' Charter rights to free expression.

At the centre of the dispute is Reid's four-year investigation into whether former prime minister Jean Chretien's daily agenda books can be publicly released under the Access to Information Act. A related case also at issue are notes made during high-level Department of Defence "M5" meetings, which were requested by Ottawa Citizen reporter David Pugliese, as well as agendas for former transport minister David Collenette.

The government has contended throughout the lengthy legal dispute that all the documents are under the control of the cabinet ministers, not their respective departments and, therefore, cannot be released under the act.

Even if Reid recommends the agendas and other documents be released, the government is free to challenge that decision in court.

In addition to Cappe and Eggleton, the court applications were filed on behalf of Bruce Hartley, Chretien's former executive assistant; Sue Roland, the former executive assistant to Collenette; Judith Mooney, the Access to Information coordinator at National Defence; and George Young, Eme Onouha, Randy Mylyk and Meribeth Morris -- all former aides to Eggleton.

Reid's office has yet to file a response.

Although Hartley said in an affidavit that the prime minister's agendas were faxed to the RCMP every day to coordinate his personal protection, the force claimed it had no such documents in its possession when the Ottawa Citizen asked for copies in 2001.
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