Outsider is looking in on government: Review of freedom-of-information law has been shipped to a consultant
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Something strange appears to be going on in the B.C. Liberals’ long-running effort to update information and privacy law.

The freedom of information law has been around for 13 years now, and the law itself requires that the government conduct a review every six years of how it’s working.

Liberals did a quick review of the act early in their term, on orders from Premier Gordon Campbell to make it more open and to reduce compliance costs. Then they struck a special committee of MLAs to do a more thorough review in 2003.

Although Campbell often commits himself to open and accountable government, not many people expected good things to come out of the committee.

The work started at a time when all non-essential government operations were under the budget knife. FOI can get expensive, so the expectation was that if MLAs came to a choice between freedom of information and saving money, they’d take the latter option.

And since they were well into their term by then, they were learning—like most governments do—how pesky and irritating true freedom of information can be.

There were stories of how mandarins cheerfully evaded the provisions of the act, and how the government was stalling out requests for information.

But to the surprise of people like Darrell Evans, who heads B.C.’s freedom of information advocacy group, the committee resisted any secretive impulses it might have had and produced some good recommendations.

For example it recommended an end to the age-old “sensitivity indexing” of FOI requests, where applications from the media and opposition critics get red-flagged by bureaucrats and receive special handling. It also came out against the practice of communications advisers to ministers having routine access to the identity of people—mostly reporters—making requests.

More generally, it noted, “the concept of routine disclosure has not yet been fully integrated into the core values of public bodies in B.C., or embedded in routine practices.”

Most notably in the many other detailed recommendations, the committee either discounted the official government submission on how the act should work, or reached a saw-off between the
bureaucrats and the outside outfits that use the act.

The whole bundle—including discussion of the Internet future and how FOI relates to outsourcing—was delivered in May 2004. Any expectation of a fast legislative update of the act was dashed early on. Interested parties were told there just wasn’t enough time on the agenda prior to the election. So the update sat dormant for a year.

Where it gets strange is in developments after the election. The issue of the required update and the special committee’s recommendations stayed dormant for several months after the election. But then it kicked back into gear—and headed in an unusual direction.

The government’s information policy and privacy branch put the word out that the information and privacy update was back in play, and that a consultant had been hired to help with another review of the act.

The consultant was retained in October to work until next spring on the job of “leading a consultation effort around the various recommendations.”

Labour and Consumer Services Minister Mike de Jong, who is responsible for the FOI apparatus, said the job involves co-ordinating the effort so the government has a clear sense of which recommendations enjoy support, and which are cause for concern.

Evans, however, said it looks as if the government has discounted the special committee’s work and decided to go back to the drawing board. And still on that drawing board are hundreds of what Evans said are ill-advised ideas to tighten the information flow that have already been rejected by the committee.

De Jong complained in the legislature recently that he’s in an unfair bind. “If you go out and ask people what their ideas are, you get chastised because suddenly the ideas ... become the government’s secret plan. If you don’t go out and ask people their ideas, one is damned because one hasn’t taken the time to go and consult people.”

But a special committee’s report is normally the last stop on the long route that leads to a legislative update of this nature.

Fourteen MLAs grilled five expert witnesses, went to two conferences, read 50 submissions and listened to 29 witnesses. Then they wrote a balanced report on how to improve B.C.’s  information law.

Now it looks as if all that work is being redone, with an outside consultant shaping the process. The committee’s work is now considered just one batch of recommendations to be mixed and matched with all the other ideas lying around.

It will take until next spring to learn what comes of all this. But one thing is clear now: The “special committee” wasn’t as special as first thought.

Just So You Know: It’s been noted before, but worth remembering: Nobody knows more about how powerful FOI can be than the Liberals. In Opposition, they were the largest single user of the law, and one year accounted for almost 30 per cent of all requests for general information.
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