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The public's right to 'no'

The B.C. Liberals, big users of freedom of information law while in opposition, are now restricting the free flow, critics say

 

Jeff Lee
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May 19, 2004

T

he news could not have come at worse time for the government: On the eve of a special legislative committee's review of the Freedom of Information and Protection of Privacy Act, the public learns the B.C. Liberals have secretly been keeping tabs on people asking the most sensitive questions.

Journalists, political parties, and anyone wanting information that could be politically explosive now are routinely identified to ministers' communications staff, who prepare confidential "advice to minister" notes just in case the requesters go public with the information.

Think of it: Your request for information, which is normally supposed to be treated in confidence under the privacy provisions of the same law you are using, is revealed to cabinet ministers just because you ask a sensitive question and it reveals a sensitive answer. As well, the ministers are also given "cheat sheets" to get their message right.

The irony of this story is that the information about such confidential briefing notes would never have been told had it not been for -- you guessed it -- an FOI application by a journalist, who then went public with the information.





Darrell Evans, executive director, Freedom of Information and Privacy Association, says the scope of our FOI laws is narrowing.  Photo Credit: Glenn Baglo, Vancouver Sun
The story, broken in late March in The Vancouver Sun by Anne Rees, is one of those delicious ironies that show how freedom of information laws can be resilient, even when they are being stretched and manipulated.

It is also ironic that the Liberal government that put this FOI briefing note business into practice was at one time the single biggest user of freedom of information laws when it was sitting on the Opposition benches, and would have howled in Question Period had the NDP been doing it.

In the 11 years that B.C.'s FOI and privacy protection law has been in place, it has gone through a number of permutations at the hands of governments subjected to unfriendly FOI requests.

None has seriously clawed back what is generally regarded as one of Canada's best open-records laws. But there have been lots of attempts to limit it, usually in the form of obscure changes and interpretations that further cloud the public's ability to peer into the government's workings.

Want to know how much money the government's top legal aid lawyers are paid? Forget it. The courts say that's subject to client-solicitor privilege, and knowing who's on the list might allow people to deduce who their clients are. Want to know which consultants got paid for work on the Millennium SkyTrain line? Sorry. The government exempted the rapid transit project from FOI law right from the start.

Want to see seaworthiness reports for BC Ferries? Nope, can't do that any more now that the government has privatized BC Ferries.

At the same time, access to the law itself has been restricted, primarily in the form of higher and more frequent user fees, reduction of government staff to process requests, and a 35-per-cent cut in the budget of the Office of the Information and Privacy Commissioner, whose job is to mediate and sometimes rule on access disputes.

The government's use of contracting-out has also placed some records beyond the reach of the public. West Coast Environmental Law was denied drafts of a publicly funded study because the Ministry of Energy and Mines said it entered into an oral agreement with panel members that their drafts wouldn't be provided for public consumption.

"This type of arrangement has the potential to hugely undermine transparency and openness in government," the organization wrote in a brief to the legislative review committee. "With government increasingly contracting out its functions, this will significantly undermine the rights of the public to access information that is in the public interest."

"The scope of our FOI laws is decreasing," says Darrell Evans, executive director of the B.C. Freedom of Information and Privacy Association. "I'd say they are not ready to democratize the process of giving people access to their government."

"A couple of years ago, B.C. would have been flagged as a leader in the field of open-records laws," said Alastair Roberts, an FOI expert and associate professor in the Maxwell School of Citizenship and Public Affairs at Syracuse University. "Now it is being flagged as a leader in going the other way, of restricting and limiting the scope of its FOI laws."

Individuals make up the majority of requesters. Of the nearly 33,400 FOI applications made between January 1998 and December 2003, more than 21,100, or 63.3 per cent, were filed by individuals looking for personal information, such as adoption records, employment files and other material. Law firms, with 4,135 requests, made up the next largest group of users.

The requesters who bring the most attention to FOI laws -- reporters, interest groups and businesses -- file a comparatively small number of requests. In the same five-year period, each of those groups filed fewer than 1,300 requests.

The notable exception is political parties, which filed 1,670 requests. Of those, two-thirds of the requests came from the Liberal Party in 1999 and 2000. In fact, in that last year Liberal researchers filed twice as many requests as media and interest groups combined.

Freedom of information isn't really about journalists and researchers finding embarrassing "smoking gun" memos that cause government ministers to shudder and bureaucrats to stop writing notes in the margins. In one way, that's a by-product of the natural political tension that exists in government, and it would exist regardless of whether FOI laws existed, Evans says.

What FOI law really is about is balance of power.

"Freedom if information is all about power, and that information gives you power," said Evans, whose organization is one of the oldest open-government and privacy groups in Canada.

"A government that is not open won't give that power to you. The powerful will always reassert their power to control, and in this case, information is control."

One only has to look at two contradictory federal examples to understand that balance of power.

The sponsorship scandal blew up as a result of strategically-placed Access to Information requests by The Globe and Mail. It led to a federal inquiry, the sacking of several government executives, and a promise by Prime Minister Paul Martin that "those responsible will be caught and punished."

On the other hand, despite growing suspicion about George Radwanski's penchant for living high on the hog, it took a whistleblower last year to reveal the scandalous behaviour of the then-privacy commissioner because his travel and entertainment expenses were not covered under access laws. Radwanski eventually resigned and his accounts are now under investigation by the RCMP. Yet for years, journalists and others had tried to get access to his records.

In B.C., Randy Christensen regularly tests Evans' theory about balance of power. As a staff lawyer for the Sierra Legal Defence Fund, he files about 35 FOI applications a year, for everything from environmental assessments to lobbying efforts by forest companies. Last month, his group revealed that the Liberal party under Gordon Campbell quietly refunded more than $425,000 in fines and forgave hundreds of thousands of dollars in unpaid penalties assessed against salmon farmers for illegally expanding their operations.

"We used to file a lot more, but we're finding we have to do battle on every one that we file, and it gets costly," he said. "Who knows why government is taking this position? They are wholesale resistant to giving us information at all."

Not everyone agrees that the law has been chipped away at and manipulated to limit the government's exposure to embarrassment.

Joyce Murray, the minister responsible for management services, says her staff tell her the average time it takes to respond to FOIs has decreased from 118 days in 1999 to 30 in 2003. She also defends as necessary an in-house tracking system that rates FOI applications on the basis of sensitivity.

(Of course, requests for polls, minister's travel expenses, briefing notes, budget information and policy issues are usually ranked "high" sensitivity. Political parties, media and interest groups are the groups with the largest number of high-sensitivity rankings.)

She notes the tracking system was in place during the NDP years. But only recently has the government taken to identifying what it calls "commercial" requesters, which it says are not entitled to privacy laws. Journalists identified in Rees's FOI application have since launched complaints to David Loukidelis, the Information and Privacy Commissioner.

Murray says she doesn't see anything wrong with the current legislation. In fact, she believes it's working better than ever before, despite cuts in staffing and the Liberals' massive retooling of the public sector.

"It's working great," she said enthusiastically. In fact, she thinks its working better than when the Liberals were using it while in Opposition.

"From my perspective, yes, it is. The processing time is declining. The release of routine requests is increasing. I don't see anything to substantiate concerns that this is a more difficult process for people."

One person who doesn't agree is Joy MacPhail, the former New Democratic Party leader and minister of many portfolios during the NDP's term in office.

"I think the original purpose of the FOIPP Act remains salient to British Columbians," she said. "But I think over the course of the legislation, the opportunities have increased for the government to derail it. And I think the Liberals have become masters of derailing it."

MacPhail, who is a member of the legislative committee reviewing the FOIPP Act, says she finds it terribly ironic that she now has to use the legislation to pry out information that should be routinely available to the public.

As one example, she said the government has decided not to release its findings into an investigation of contracts it paid to Doug Walls, the former acting CEO of the Interim Authority for Community Living BC, who resigned after questions were raised about his bankruptcy. Deputy Premier Christy Clark recently told MacPhail's fellow MLA Jenny Kwan she'd have to ask for it under FOI.

"When I was the health minister, I learned that to fulfil the act was to put troubling material into Question Period where the Liberals could use it against us. That was uncomfortable," she said. "Now, I have to file FOIs just to get routine information, so I understand its purpose now."

Blair Lekstrom, chair of the legislative committee, says B.C.'s open-records laws are doing well. But he is troubled by the idea that the internal tracking system is being used for political purposes. He noted that the system was in place during the NDP era, and his committee is discussing whether to recommend limits on how the information is used.

"The tracking system has been interpreted, not just in the last three years while our government has been there, but also by the previous government, which brought it in, as a political tool, and that's not what it is. It definitely shouldn't be used as that," Lekstrom said. "If that's at all what has transpired, I think the public would find that unacceptable, and so would I."

The review committee's report must be finished and submitted to the legislature by the end of May. There is no requirement, however, that any of its recommendations be adopted. Lekstrom said some of the last review committee's recommendations were used in amendments, and he's hopeful this committee's work will be used the same way.
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WHAT REQUESTS REVEALED

Some examples of Freedom of Information requests made by public policy groups and the media:

March 2004 -- An FOI by journalist Ann Rees shows communications aides in the provincial government routinely track potentially damaging FOI requests, obtain the names of troublesome requesters, and identify them to ministers and top bureaucrats. The practice sparks complaints to the Office of the Information and Privacy Commissioner, who says he will investigate whether it violates privacy provisions.

March 2004 -- A request by Vancouver Sun reporter Larry Pynn reveals that 61 grizzly bears were shot in B.C. over the last two years in defence of people and property, many of them killed by big-game hunters in search of other prey or after being lured to meat, garbage, domestic animals, or other food.

February 2004 -- The Sierra Legal Defence Fund discovers the provincial government refunded more than $425,000 in fines and forgave hundreds of thousands of dollars in unpaid penalties assessed against salmon farmers for illegally expanding their operations.

August 2003 -- Almost 80 per cent of raw-food samples and 30 per cent of cooked-food samples analysed by the B.C. Centre for Disease Control in 2002 exceeded bacterial health guidelines, according to FOI documents obtained by The Sun's Pynn.

May 2002 -- Rees, then a Province reporter, wins a two-year court fight for copies of lucrative lease agreements between CP Rail and West Coast Express. A previous FOI request confirmed that one-third of WCE costs are for the use of the right of way. The fight allowed TransLink, the successor operator of WCE, to negotiate a better deal.

April 2002 -- A request by Canadian Press reporter Steve Mertl shows the B.C. government could have sold Skeena Cellulose Inc. back to the private sector in 1999 for $100 million, more than 16 times what it eventually got for it.

March 2002 -- The Sun obtains documents showing at least four mentally disabled residents of Woodlands Institution were sterilized, and confirms earlier reports that some mentally disabled residents were physically assaulted, verbally abused and inhumanely treated while living at the provincial home for the mentally disabled.

December 2001 -- B.C. information and privacy commissioner David Loukidelis orders the B.C. wildlife branch to reveal to the Raincoast Conservation Society exact data about where grizzly bears are killed in the province.

July 2001 -- Rees and Don Hauka learn through an FOI request that top New Democratic Party government appointees fired by the Liberals since they took office in June were paid $9 million in severance payments.

December 2000 -- The province's environment ministry reveals to The Sun that it is unable to properly respond to major environmental disasters because of a lack of trained personnel.

July 1999 -- Still stinging from the embarrassing disclosure that it manufactured a bogus budget surplus (see below), the NDP government tries to keep controversial mega-projects -- such as fast ferries, the Millennium SkyTrain project and Forest Renewal B.C. -- away from the prying eyes of the public. It exempts those agencies from FOI law.

August 1998 -- B.C. government tax collectors enjoyed weekend holidays at resort hotels and sightseeing trips in rented cars -- all at public expense, according to an internal investigation report obtained by the Sun.

September 1996 -- In what was perhaps one of the most famous FOI requests in recent years, journalists obtained documents showing the NDP government's pre-election claim of a budget surplus in 1995 was bogus and that in fact the province was heading for a $1 billion deficit the following year. The reports triggered a harsh review by Auditor-General George Morfitt, and helped lead to the NDP's downfall.
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