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INTRODUCTION 
 
FIPA is a non-partisan, non-profit society that was established in 1991 to promote and defend 
freedom of information and privacy rights in Canada. Our goal is to empower citizens by 
increasing their access to information and their control over their own personal information. We 
serve a wide variety of individuals and organizations through programs of public education, 
public assistance, research and law reform. 
 
We thank you for the opportunity to provide our views on the policies relating to Court Services 
Online. We hope you will find these suggestions helpful.  
 
 

THE OPEN COURTS PRINCIPLE 
 
The principle that the courts should be open—and open to public scrutiny—is of very long 
standing. We will not provide you with a history, as this has been canvassed in the Court’s 
consultation document, however we do want to emphasize the original purpose of open courts. 
 
That purpose is democratic accountability, or allowing the operation of the courts to be 
scrutinized on an ongoing basis to ensure that “justice is rendered in a manner that is not 
arbitrary, but is in accordance with the rule of law.”1 
 
Doing this requires that cases themselves—as well as related evidence and records—be open to 
the public. 
 
In operation, however, there are justifiable limits to this openness. In certain cases judges have 
the power to restrict the availability of information through a variety of measures including 
publication bans and the sealing of records. We also have legislative provisions that require the 
obscuring of the identities of certain vulnerable participants of proceedings—youth, for 
example—in some cases. 
 
The Court Services Online (CSO) database itself does not include Provincial Court family law 
files, Supreme Court adoption files or criminal matters, or any provincial or Supreme Court file 
subject to a judicial order restricting access or sealed by court order. 
 
This means that the open courts principle is not absolute. When appropriate, the courts and 
legislatures can—and have—taken measures as needed to either ensure participants’ anonymity 
or prevent disclosure of records or evidence. 
 
Although information about individuals is often made publicly available through court records, 
these individuals are not the objects of scrutiny under the open courts principle; it is the 

																																																								
1 Canadian Broadcasting Corp. v. Canada (Attorney General), 2011 SCC 2 [2011] 1 S.C.R. 19 (para. 1), online: 
Lexum Collection <https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7914/index.do> 
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operation of the courts themselves. Increased availability of court information must be 
considered specifically in terms of how much it improves scrutiny of the judicial system. 
 
The Canadian Judicial Council’s Model Policy for Access to Court Records in Canada2 sets out 
the following broad principles for electronic access to court records: 
 
(a) the open courts principle is a fundamental constitutional principle and should be enabled 

through the use of new information technologies; 
(b) restrictions on access to court records can only be justified where: 

i. they are needed to address serious risks to individual privacy and security rights, or 
other important interests, such as the proper administration of justice; 

ii. they are carefully tailored so that the impact on the open courts principle is as minimal 
as possible; and 

iii. the benefits of the restrictions outweigh their negative effects on the open courts 
principle, taking into account the availability of this information through other means, 
the desirability of facilitating open access, for purposes strongly connected to the open 
courts principle, and the need to avoid facilitating access for purposes that are not 
connected to the open courts principle (emphasis added). 

 
In our respectful submission, we assert that it is vital that the Court avoid facilitating access to 
information about individuals that does not necessarily aid in the scrutiny of the court system. 
 
 

SCOPE AND EFFECT OF ONLINE ACCESS TO COURT 
RECORDS 
 
Putting court records online has greatly increased their availability to people not only in Canada 
but around the world. 
 
This has positive and negative effects which will be discussed later, but it should be noted that 
the online availability of court records has some parallels with the broadcasting of court 
proceedings, which is another branch of the open courts principle. 
 
It is, perhaps, an unfortunate truth that court records are of interest not only to those following 
the process of the courts themselves, but also to those whose primary interest is the scrutiny of 
individuals implicated in court proceedings. 
 
In a case early in this century, an individual “sought a copy of the lists of the names of accused 
persons, the charges they faced and ancillary information prepared daily in relation to Alberta 
criminal dockets. The information was sought for the purpose of offering it for sale to the public 

																																																								
2 Model Policy for Access to Court Records in Canada (2005) Judges Technology Advisory Committee, 
Canadian Judicial Council, online: Canadian Judicial Council <http://www.cjc-
ccm.gc.ca/cmslib/general/news_pub_techissues_AccessPolicy_2005_en.pdf>. 
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via the internet.”3 He wanted to receive the dockets by way of a Freedom of Information request. 
In that case, the court stated that: 
 
The mischief which could be created by allowing ready public access to the names of 
unconvicted accused is not difficult to imagine. Statutorily prescribed punishments for the 
convicted would pale in many cases in comparison to the de facto punishment created by posting 
information on the criminally charged for the benefit of the gossip and the busybody. Similarity 
of names might create defamatory impressions.4 
 
The court rejected the claim that the court dockets were records under the Alberta Freedom of 
Information and Protection of Privacy Act. 
 
The issue of scrutiny of individuals through court records is not limited, however, to annoyances 
like busybodies and nosy neighbours; there are also commercial interests in the misuse of 
electronic court records. 
 
In a more recent example, the Privacy Commissioner of Canada issued a report5 on privacy 
violations by a Romanian website called Globe24h, which scraped the entire CanLII database 
and posted it online.  
 
Unlike CanLII and other published court or tribunal decisions, the decisions republished by the 
Globe24h website are indexed by search engines. This means that using Google or other search 
engines to search the names of individuals will show cases they have been involved in which 
may contain embarrassing personal information. Exploiting this, Globe24h charges 
‘administration fees’ of up to €200 to individuals wishing to stop embarrassing cases posted to 
the site from showing up in online searches. As the Commissioner stated, “the underlying 
purpose is not journalism, but rather incentivizing individuals to pay to have their information 
removed.”6 
 
Although this is an extreme case involving improper use of Canadian court records, the damage 
suffered by individuals involved is real and significant. It can also be treated as an indicator of 
the types of difficulties the online availability of court records can create. 
 
The Commissioner’s report on this matter dealt primarily with the use of judgements of the 
courts and how they affect privacy rights under the Personal Information Protection and 
Electronic Documents Act (PIPEDA), but it also had some interesting things to say about the 
open court principle in the context of searchability of online records: 
 
It is evident from the Model Policy that the CJC accepts, in spite of the importance of 
individuals’ electronic access to judgments, that a restriction against web indexing is necessary 
to address a serious risk to individual privacy, and that the benefits of such a restriction 

																																																								
3 Alberta (Attorney General of) v. Krushell, 2003 ABQB 252, online: CanLII <http://canlii.ca/t/5chh>. 
4 Ibid., para 49. 
5 PIPEDA Report of Findings 2015-002, Office of the Privacy Commissioner of Canada, online: Office of the 
Privacy Commissioner of Canada <https://www.priv.gc.ca/cf-dc/2015/2015_002_0605_e.asp> 
6 Ibid., para 64. 
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outweigh the negative impacts on the open courts principle. The Model Policy also establishes 
that the “unintentional” finding of court decisions in the course of a web search unrelated to 
those decisions would not be in furtherance of the open courts principle, and is thus to be 
avoided.7  
 
Further, it states:  
 
In our view, there is a significant difference between making court and tribunal decisions 
available online so that they are accessible to those who wish to consult past precedents and 
hold decision-makers accountable, and making those decisions – and their contents – indexable 
by popular search engines and available to anyone simply querying about another individual. As 
noted by the complainants in this case, indexing of court and tribunal decisions by search 
engines can provoke significant reputational harm and embarrassment to individuals by 
needlessly exposing sensitive personal information to inadvertent discovery.8  
 
These consequences, among others, could also lead to a chilling effect, in which individuals feel 
reluctant to make use of the courts, wary of the consequences of having personal information 
made freely available online. As former federal Privacy Commissioner Jennifer Stoddart stated 
in a 2011 speech, “If people are deterred from going to courts or tribunals to enforce their rights 
or seek justice, we, as a society, need to be extremely concerned about access to justice.”9  
 
One way of dealing with this is to provide people taking part in the court’s process with 
information about what will be made available online through CSO, for what purpose and what 
they can do to manage their personal information. 
 
The lack of information is clearly a problem with the current system, as indicated in the 
Consultation document. 
 
We are advised that many writers express concern about the impact that this publicly available 
information has on their lives and believe that it is an invasion of their privacy, some noting that 
they realized the information was publicly available only after being sent a link to it by their co-
workers or employers.10 
 
It may also be useful for the Court to go through the exercise of doing a Privacy Impact 
Assessment, including a proportionality analysis explaining how the benefits of the project 
outweigh the risks to privacy, an information flow diagram, a privacy risk assessment and 
mitigation plans and monitoring and/or audit plans. Although the Court is not required to comply 
with the provisions of the Freedom of Information and Protection of Privacy Act, nor is it subject 
to the jurisdiction of the Information and Privacy Commissioner (OIPC), simply putting these 

																																																								
7 Ibid., para 85. 
8 Ibid., para 88. 
9 Open Courts and Privacy: Privacy Law in Canada – Remarks at the Supreme Court of British Columbia 
Education Seminar (Vancouver: Office of the Privacy Commissioner of Canada, 2011), online: Office of the Privacy 
Commissioner of Canada <https://www.priv.gc.ca/media/sp-d/2011/sp-d_20111109_e.asp>. 
10 Consultation regarding criminal court record information available through Court Services (2015), The 
Provincial Court of British Columbia (p.5). 
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considerations in writing would likely prove helpful. It may also be worthwhile to consult with 
the OIPC on these issues. 
 

CIRCUMVENTING PROTECTIONS OF CRIMINAL RECORD 
CHECKS 
 
The consultation document itself notes that the criminal information contained on the CSO site is 
frequently used as an informal criminal record check: 
 
Emails to the CSO Helpdesk indicate that the CSO services regarding criminal record 
information are frequently used as a form of criminal record check by employers and landlords. 
When information about acquittals, for instance, was available, CSO would receive a significant 
number of complaints from individuals suggesting they were negatively affected by information 
being widely available about charges for which no conviction occurred.11 
 
Inherent in the process of requesting a criminal records check is the necessity of requesting that 
the individual in question consent to the release of their information. This has a number of 
important benefits: 
 

 The person knows that the inquiry is being made, by whom and for what purpose, 
 The person has an understanding of what type of information could be released, 
 The information is provided by the police through a standard procedure, 
 If information turns up that causes concern for the employer, the potential employee has 

the opportunity to provide an explanation, and 
 A prospective employee denied a job would have evidence that it was due to information 

contained in such a report. 
 
There is also a reconsideration process—through which factual errors in information releases can 
be corrected—offered by police departments.12  
 
None of these opportunities to control one’s own personal information is available with informal 
research through CSO. Informal searches of CSO also lack the level of assurance that comes 
when an experienced employee of a police department conducts a formal background check.  
 
In the former case, information—or more likely the interpretation of the information—could be 
in error. An employer or landlord could confuse a criminal charge with a criminal record, with 
serious negative consequences for the person involved. The person involved would likely not 
have any opportunity to provide context or correction, as they would likely be unaware that the 
informal search had even taken place. 
 

																																																								
11 Ibid. 
12 2014 BCIPC No. 14 (p.17), online: Office of the Information and Privacy Commissioner for B.C. < 
https://www.oipc.bc.ca/investigation-reports/1631>. The Commissioner notes that “it does not appear that applicants 
commonly use this process.” 
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This is not to say that a police information check is a panacea for privacy protection. The consent 
provided by individuals for such a check is often less than freely given; job applicants are usually 
aware that without a successful check they would be eliminated from consideration for the post 
in question. 
 
The Commissioner also described the large amount of information above and beyond prior 
convictions or outstanding charges that are covered in one of these checks:13 
 

 Warrants for arrest, 
 Peace bonds or restraining orders in effect, 
 Information about adverse police contact, 
 Charges approved by Crown Counsel that do not result in convictions, 
 Investigations that do not result in charges, and 
 Information about apprehensions under the Mental Health Act. 

 
As well, information about an individual who has been a witness to or a victim of an incident is 
recorded in the police database PRIME-BC, but is not released as part of a police information 
check. The following information is also not released by police as part of a police information 
check.14 
 

 Convictions where a pardon has been granted, including for sexual offences, 
 Convictions under provincial statutes, 
 BC Motor Vehicle Branch information, such as traffic violations or roadside driving 

suspensions, 
 Suspect information that would hinder an ongoing investigation or where the suspect has 

not been spoken to (note: these may also result in the delay or termination of a record 
check by the police), 

 Information from the “Special Interest Police” category of CPIC, 
 Any reference to contagious disease, 
 Victim or complainant information, and 
 Information from foreign law enforcement agencies. 

 
As can be seen from these lists, much of the information in PRIME-BC is non-conviction 
information, and the Commissioner has expressed her concern about the serious negative effects 
the release of this information has on job seekers in this province. 
 
The Commissioner’s report also looked at the effect of the Personal Information Protection Act 
(PIPA) in the context of these police record checks. “I cannot foresee an instance where a 
reasonable person would consider it appropriate for an organization to collect this amount of 
personal information.”15 
 

																																																								
13 Ibid., 12. 
14 Ibid., 16. 
15 Ibid. 31. 
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After reviewing the types of personal information being released and the serious deleterious 
effects these releases were having on British Columbians, the Commissioner concluded that: 
  
The inclusion of non-conviction information as part of an employment-related record check has 
the effect of saddling an individual with the suspicion and stigma associated with having a 
criminal record. With the possible exception of the extraordinary lengths society will go to 
protect children and vulnerable adults, these suspicions and stigma have little merit and should 
not play a role in employment decisions. With this in mind, I believe that non-conviction 
information should never be included in record checks outside of the vulnerable sector 
(emphasis added).16  
 
The Commissioner’s recommendations were as follows: 
 

1) Government and police boards should immediately direct police to cease providing 
mental health information in a police information check; 

2) Government should enact legislation to prohibit the release of non-conviction 
information for record checks for position outside the vulnerable sector; 

3) Until recommendation (2) is adopted, government and police boards should direct police 
to stop releasing non-conviction information for positions outside the vulnerable sector; 

4) Government and police boards should direct police agencies to implement a record check 
model that allows individuals to request only conviction information that is relevant to 
the position for which they are applying; and 

5) Government should enact legislation to mandate that the centralized office currently 
operating under the CRRA undertake all record checks for vulnerable sector 
employees.17  

 
At a time when police forces, in consultation with the OIPC, are working to improve privacy 
safeguards for these types of record checks, it is vital that the courts avoid providing a low- or 
no-cost way for employers, landlords and others to circumvent those already-limited protections 
of British Columbians’ privacy rights. 
 
In our joint submission with the BC Civil Liberties Association to the OIPC on this issue, we 
counselled against the release of non-conviction information as part of police information checks 
except in very limited circumstances.18 Given the complete absence of control over the use of 
information made available through CSO, we recommend that non-conviction information 
should not be made available. 
 

 

																																																								
16 Ibid., 36. 
17 2014 BCIPC No. 14 (p.5), online: Office of the Information and Privacy Commissioner for B.C. < 
https://www.oipc.bc.ca/investigation-reports/1631>. 
18 Re: Invitation for Public Comment on Police Information Checks (2014), BC Freedom of Information and Privacy 
Association & BC Civil Liberties Association, online: BC Freedom of information and Privacy Association 
<https://fipa.bc.ca/wordpress/wp-
content/uploads/library/Reports_and_Submissions/FIPA.BCCLA.PoliceInformationChecks.pdf>. 
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PEACE BONDS 
 
The consultation document presents four options for handling information relating to Peace 
Bonds. We respond to each option in the following: 
 
1. Status quo 
One option is not to change the current CSO access policy, continuing to allow Peace Bond 
information to be available online through CSO, while restricting remote on-line access to 
stay/withdrawal/acquittal/dismissal information 
 
The current CSO access policy should be changed to address privacy concerns. 
 
2. Impose a Time Limit for Remote Access to Peace Bond information 
A time limit, for instance 5 years, could be established for the display Peace Bond information. 
Ninety-percent of Provincial Court criminal files are concluded within 1 year, 95% within 2 
years, and more than 99% within 5 years. The public could access information on older (> 5 
year) cases by attending at the Provincial Court Registry. 
 
There is no obvious need, relating to the open courts principle, for Peace Bonds to be posted 
online. They affect the named parties only, who will be aware of their provisions. 
 
However, if the Court does decide to make Peace Bonds available through CSO, it should limit 
that availability to the life of the Peace Bond.  
 
3. Prevent Remote Access to Peace Bond information 
Writers requesting the removal of information often note that pardons/record suspension result 
in a file being blocked from view, while Peace Bonds, for instance, even after they have expired 
on their terms, remain viewable on CSO. There is no equivalent process to a pardon/record 
suspension for individuals who are or were subject to a Peace Bond. 
 
This appears to be the best option. As noted above, the posting of Peace Bonds does not advance 
the open courts principle. Further, we are unable to find a situation where there is a pressing 
public need to have Peace Bonds available through CSO – the parties subject to the Peace Bond 
will be aware of its existence and its terms directly. 
 
4. Use initials instead of names for Peace Bond information 
This idea was proposed by some of the writers requesting blockage of their information on CSO. 
It would preserve an openness to court processes while also preventing unnecessary 
stigmatization of those subject to a Peace Bond. 
 
Should the court decide to make Peace Bond information available through CSO, this should be 
combined with the ‘life of the Peace Bond’ limitation on CSO availability discussed above. 
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CONCLUSION  
 
The BC Freedom of Information and Privacy Association thanks the Court for this opportunity to 
provide our views on this important issue.  
 
To summarize, we recommend that: 
 

 People involved in Provincial court criminal proceedings should be provided with 
accessible, easily understood information about what types of information about them 
will be made available online, and what they can do to control that information before 
they take part in any proceedings; 

 Peace Bonds should not be made available on CSO. If the Court decides to make them 
available, they should only the available for the life of the Peace Bond, and initials should 
be used instead of names; 

 To avoid undermining the existing system of police information checks, non-conviction 
information should not be made available on CSO; and that 

 The Court should consult with the Office of the Information and Privacy Commissioner 
before posting new types of records online, in order to produce a document akin to a 
Privacy Impact Assessment (PIA) for internal use. 
 

 
*** 

 


