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The Final Verdict to our Election Act
Challenge: An Unusual Victory

Our 4 year battle has finally come to an end. Late last month, the Supreme
Court of Canada dismissed our appeal but ultimately sided with FIPA by
making it clear that election advertising, in its “grammatical and ordinary
sense,” does not apply to those who are merely expressing their own
views during an election. Rather, the Court defines ‘sponsors’ as those
“who either pay for advertising services, or who receive those services
without charge as a contribution. In no case does the registration
requirement apply to those engaged in individual self-expression
(emphasis added).”

Elections BC, charged with enforcing the law, interpreted the law as
covering any activity that fell within the very broad definition of
advertising, for example, placing a handmade sign in a window or a
bumper sticker on a car, or by wearing a T-shirt with a political message
on it. However, the Court made it clear that:

The object of the Act, and the intention of the legislature, indicate that a
‘sponsor’ required to register is an individual or organization who
receives an advertising service from another individual or organization,
whether in exchange for payment or without charge. Individuals who
neither pay others for advertising services nor receive advertising
services form others without charge are not ‘sponsors’ within the
meaning of [the Act].

FIPA brought the Charter challenge just before the last provincial election
in 2013 after years of fruitless campaigning to get the government to
amend the law to get rid of the offending provisions or have the court
read in a $500 minimum spending limit as exists elsewhere in Canada.


https://twitter.com/bcfipa
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16348/index.do
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We would like to express our deepest gratitude to our pro bono lawyers, Sean Hern of Farris Vaughn and Alison

Latimer of Underhill, Boies Parkers, Gage & Latimer, who have represented FIPA in our Election Act challenge over

the past four years. Without their dedication and hard work, we wouldn’t have been able to take this fight for

With the next provincial election set for May 9 of this year, the
timing of the Court’s decision ensures that individuals, groups,
and organizations can openly and freely express themselves
without fear of jail or fines.

Or so we thought.

Earlier this month, Elections BC released a bulletin to clarify its
policies following the court’s decision. It states “individuals
who make their own election advertising materials on a small
scale are not election advertising sponsors under the Election
Act,” however, “produc[ing] and personally hand[ing]-out more
than 25 copies of homemade signs or pamphlets during the
campaign period” is considered election sponsorship, and
“[they] must be hand-delivered directly to another person, not
dropped in a mailbox or otherwise distributed anonymously.”

It goes further to state that this is only applicable to individuals
as “groups of individuals and organizations that conduct any
sort of election advertising are advertising sponsors and must
register with Elections BC before sponsoring the advertising.”

There is no doubt that Elections BC’s guidelines are
inconsistent with the court’s interpretation of ‘sponsors’, and
in a joint letter with the BC Civil Liberties Association we told
them as much.

Fortunately, just before FIPA’s challenge was heard by the

Supreme Court of Canada, Elections BC did make a major
climb down from their previous position regarding
communications over the internet.

In a Bulletin posted last September, Elections BC stated that
electronic communications such as tweets, Facebook posts,
web posts or emails would no longer be considered to be
advertising, so registration would not be required for those
activities.

Many thanks to our pro bono lawyers!

freedom of expression as far as we did.

Sean has been
representing FIPA in our
Election Act challenge
since the beginning in
2013. He is a partner at
Farris’ litigation group, and
has represented clients in
a wide range of
commercial,
administrative and public
law matters, including
other pro bono cases for
FIPA.

FIPA’s newest honourary
life members !

Alison joined FIPA’s fight
in 2014 at the B.C. Court
of Appeal. She is a
partner at Underhill,
Boies Parker, Gage &
Latimer where she
maintains a general
litigation practice with a
focus on areas of public
law.



http://www.elections.bc.ca/docs/homemade-election-advertising-bulletin-February-1-2017.pdf
https://fipa.bc.ca/wordpress/wp-content/uploads/2017/02/Joint-Letter-to-Elections-BC-re-Feb-1-Bulletin-FINAL.pdf
https://www.google.com/url?q=http://www.elections.bc.ca/docs/lecfa/Bulletin%2520-%2520ElectionAdvertisingInternet.pdf&sa=U&ved=0ahUKEwjSi_3Z4KTSAhUExGMKHb-ABV8QFggOMAU&client=internal-uds-cse&usg=AFQjCNFAAO-LQkzlSMjR1ALOhVSZ-mG38Q
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BC Throne Speech has none of

NEEDED REFORMS FOR FOI AND PRIVACY

The Speech from the Throne kicked off the last legislative session before the May 9 provincial election, but the ruling
BC Liberals took a pass on even mentioning FOI and privacy.

The week before, Premier Christy Clark raised the issue of mandatory breach notification in an unusual way — by
leaving personal information up on the BC Liberal Party website, then spending the entire week making various claims
of being hacked by the NDP or other unknown political enemies. She ended the week by apologizing after Independent
MLA Vicki Huntington said it was her office that had noticed the information in plain sight, and alerted Mike Smyth at
the Province newspaper.

Ironically, two years earlier, the Special Legislative Committee reviewing the Personal Information Protection Act
(PIPA) made a number of recommendations, not least of which was that mandatory breach notification be put in the
law. Despite the passage of time, the BC government has done nothing about this or any other recommendations.

In May 2016, another Special Legislative Committee examining the public sector law (FIPPA) also recommended the
law include mandatory breach notification, but once again, nothing has been done by the BC Liberal government.
Not only that, but the Speech from the Throne shows they have no intention of implementing any of the

recommendations of either of these committees, at least not before the election.

That includes the creation of a duty to document, which a poll commissioned by FIPA last year showed enjoyed
massive public support in the wake of the Triple Delete scandal.

Apparently recommendations from organizations like FIPA, the Commissioner, Special Legislative Committees plus
massive support from the people of this province are not enough to get the government to act on these issues.

What do the Province’s leaders think of Freedom of Information and privacy issues
in BC?

With the BC Election only a few months away, we are preparing to send the party leaders a series of questions on
Freedom of Information and privacy issues in British Columbia — just as we did in 2013.
We sent our list of questions to each party leader, and received responses from the Liberals, NDP, and the Green

party. Hopefully we will have more engagement with the issues during this election period.

Stay tuned for our list of questions —and as always, we welcome any suggestions and thoughts!

ABOUT FIPA

The BC Freedom of Information and Privacy

Association (FIPA) is a non-partisan, non-profit society

that was established in 1991 to promote and defend
freedom of information and privacy rights in Canada.

Our goal is to empower citizens by increasing their access
to information and their control over their own personal
information.

We serve a wide variety of individuals and organizations
through programs of public education, public assistance,
research and law reform.



https://www.leg.bc.ca/parliamentary-business/committees-reports/33#recommendations
https://t.co/Bke3o0Jqhs
https://fipa.bc.ca/the-results-are-in-poll-shows-bc-favours-a-strong-foi-system/
https://fipa.bc.ca/wordpress/wp-content/uploads/2014/04/FOISurvey_Election2013.pdf
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FIPA weighs in on
PRIVACY ACT, PIPEDA REFORM

FIPA has been active regarding federal privacy law, appearing twice before the Commons ATI, Ethics and
Privacy (ETHI) committee over the past few months.

The Committee was looking into proposal for reform of the 1980s vintage Privacy Act, and asked FIPA to
appear to provide input into their deliberation. We provided both a written submission and oral testimony
from our Executive Director.

FIPA also appeared on short notice as one of the first witnesses on the Committee’s latest work, which is
looking at potential reform of the Personal Information and Protection of Electronic Documents Act, or PIPEDA
as it is more commonly known. PIPEDA governs the for profit private sector under federal jurisdiction, and
also in provinces which (unlike BC) do not have their own substantially similar legislation.

Treasury Board President Scott Brison, who is the Minister responsible for the Access to Information Act has
promised new legislation “this winter”, so FIPA may once again be making our voice heard on important
information and privacy legislation.

The report can be found here: http://www.parl.gc.ca/HousePublications/Publication.aspx?
Language=e&Mode=1&Par|=42&Ses=1&Docld=8587799

New year, new changes to Board and staff

2017 is well under way, and is shaping up to be another great year for FIPA.
After our Special General Meeting that was held on November 16, 2016, we
have a couple of changes to our board and staff.

In January, our Program Director, Joyce Yan, joined FIPA full time. She comes
from a background of social and environmental justice. She completed her
B.A. at SFU in Political Science and International Studies with a focus on
international development. She then pursued this passion at Queen’s
University where she earned her M.A. in Global Development Studies.

Having worked on an international scale for several years, Joyce has decided
to focus on local social issues. Her experience working with non-profits and
student communities has provided her with the tools and training to carry

out the organization’s mandate and to help it grow in the future.

FIPA would like to thank
you, our members,
donors and funders for
your generous support in
making our work—and
this bulletin—possible.



https://fipa.bc.ca/
mailto:fipa@fipa.bc.ca
http://www.parl.gc.ca/HousePublications/Publication.aspx?Pub=committeemeetingevidence&Acronym=ETHI&Mee=47&Language=e&Mode=1&Parl=42&Ses=1
http://www.parl.gc.ca/HousePublications/Publication.aspx?Pub=committeemeetingevidence&Acronym=ETHI&Mee=47&Language=e&Mode=1&Parl=42&Ses=1
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There have been a few changes to our board of directors as well!

We are pleased to introduce Mike Larsen as FIPA’s new President. He is an
Instructor in the Criminology Department at Kwantlen Polytechnic, where he
chairs the Criminology Honours Program Committee and teaches courses on
criminal justice, criminology theory, law & society, policing and police
accountability, surveillance, and transparency. His research deals with access to
information, privacy, and security practices, particularly as they involve the
deprivation of liberty and contestations around government secrecy, public
accountability, and the right to know.
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He is the author of our ground-breaking FOI resource Access in the Academy:
Bringing ATl and FOI to Academic Research, and is co-editor (with Kevin Walby)
of the edited volume Brokering Access: Power, Politics, and Freedom of
Information Process in Canada (UBC Press, 2012).

Taking on the role of Vice President is FIPA’s long-time board member and experienced FOI requester Keith Reyn-
olds. He has worked for all three levels of government, including as the first FOI Coordinator for an Ontario school
board. He has also worked for two unions and as a private consultant on issues such as governance, transparency,

privatization and municipal finance. He is a research associate with the Canadian Centre for Policy Alternatives and
the Columbia Institute Centre for Civic Governance.

Another long-time board member, Bruno Godin, will continue to serve as FIPA’s Secretary. Bruno is a graduate in

Computer Science and Law from UBC and currently works in Web Operations at Mountain Equipment Co-op (MEC).
Bruno joined the board in 2010 and has served as secretary since 2011.

On behalf of FIPA, we would like to welcome Paul Holden back to the organization’s board of directors. He is a for-
mer Vice President of FIPA who has rejoined the board after going away to study law. He is a (non-practicing) New
York attorney and works as a software developer. He has particular interest in the impact technology has on privacy.

We seek to emponer cifizens by...

Joun ws!

Contact FIPA for more information on becoming a member.




