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THE RESULTS ARE IN!

POLL SHOWS BC FAVOURS
A STRONG FOI SYSTEM
FIPA recently commissioned some public opinion polling on
BC’s freedom of information system. We worked with Ipsos, a
leading independent market research company, to develop and
pose four questions related to some of our key
recommendations to the Special Committee reviewing BC’s
Freedom of Information and Protection of Privacy Act (FIPPA).
A total of 802 people in BC shared their thoughts on duty to
document, penalties for interfering with access
rights, proactive disclosure, and a timeline
for implementing key reforms. You can
check out the full questions, answers,
British Columbians
and results at fipa.bc.ca/poll.
want a stronger
access to
It seems clear that British Columbians
information system
share FIPA’s position on these
– and soon.
important FOI issues.
Poll results show that 96% of British
Columbians believe it is important that
government officials be legally required to keep accurate,
complete records of what they do on the job.
Further, 84% think government officials who interfere with
access to information rights should face penalties (with 12%
stating they don’t know). Continues on p.2...
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Continued from p.1...

85% of respondents believe these
reforms should be put into law before the next BC
election in 2017.

the view of a majority of British Columbians (56%
agreed with this view, and 13% said they don’t
know).

On the topic of proactive disclosure of records,
British Columbians were asked if the practice should
be restricted to emergency situations, or if
disclosure should take place whenever there is a
public interest. This has been a contentious issue,
and the BC Information and Privacy Commissioner
recently clarified that the latter interpretation should
be used. This is FIPA’s view as well—we outlined
the specifics in a supplementary submission
(prepared by Rebecca Kantwerg of the University of
Victoria’s Environmental Law Centre) to this year’s
review of FIPPA—and we now know that it’s also

We hope the Special Committee and the BC
Government take heed of British Columbians’ views,
and get to work implementing the recommended
reforms as soon as possible.
We’re also glad that so many people were able to
share their opinions on information rights – but we
do still have a ways to go to ensure all British
Columbians are informed about their access to
information system.
Help spread the word! Send a tweet or find more
ways to share at fipa.bc.ca/poll. ♦

WILL JUSTIN TRUDEAU GET RID OF OTTAWA’S
INFORMATION BLACK HOLE?
It may be hard to believe, but Canada’s Access to
Information Act (ATIA) contains a black hole where
requested information can disappear without a
trace.

the previous year.”

Once a government official says a document is
Cabinet confidence, neither the Information
Commissioner nor the Federal Court can look at
And that black hole is being fed more and
the document to confirm that it is, and that
more government information.
the
exclusion
is
being
applied
The new
appropriately.
government should
In her annual report for 2015,
act promptly to rid
Information Commissioner Suzanne
But this supermassive problem is not
the
federal
ATI
Legault reported a surge in the use of
being addressed. In the Speech from
system
of
this
section 69 of the ATIA, which excludes
the Throne, the words ‘access to
information black
Cabinet documents from Canada’s
information’ were never mentioned. The
hole.
federal access law.
Liberal Party did include a number of
reforms to the ATIA in its platform, but they
According to the Commissioner’s report,
have been very quiet about what if anything they
“Institutions invoked section 69 more than 3,100
plan to do about the Cabinet confidences exclusion.
times in 2013–2014. This is a 49-percent increase
Prime Minister Justin Trudeau also neglected to
from 2012–2013, which followed a 15-percent jump
address this important loophole in Continues on p.4...

We seek to empower citizens by...
..increasing their right of access to
government-held information.

Join us!

..promoting and defending the
principle of universal and
affordable access to the basic
information channels of our time.

Contact FIPA for more information on becoming a member.

..limiting the surveillance activities
of the state, and by increasing our
right of access to our own personal
information and our ability to
control the collection, use and
sharing of our personal information,
wherever it is stored.
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OUR CHALLENGE TO BC’S
ELECTION ACT IS IN THE

SUPREME COURT
OF CANADA

Act. Those rules require a person or group to
register with authorities in order to discuss election
issues – even if they spend little or no money, and
even if they are not necessarily encouraging a
particular party or candidate.
FIPA argued that this absolute ban on unregistered
expression is unconstitutional, as it applies to things
like handwritten signs or electronic communications
with a value of zero. Studies have shown people and
groups avoid public comment, for fear of hefty fines
and even jail time for inadvertently violating the law.
However, in a 2-1 decision earlier this year, the BC
Court of Appeal upheld a lower court decision, and
found that although the Election Act provisions
violate the Charter right to freedom of expression,
the violation is “justifiable”. FIPA disagreed, so we
took the case further – to Canada’s highest court.
The November decision—the result of a rare oral
hearing of the application for leave to appeal—
allows FIPA to argue our case in Ottawa.
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FIPA has been fighting against free speech
restrictions in BC’s Election Act for years, and that
battle will culminate in our upcoming appeal in the
Supreme Court of Canada. This is an important case
for freedom of speech during BC elections – and for
setting the standard the government must meet in
order to impose these kinds of restrictions on
citizens.
In
November,
the
Supreme
Court
of
Canada granted FIPA leave to appeal the BC Court
of Appeal’s split decision to uphold third-party
‘advertising’ restrictions in the provincial Election

“Shouldn't this issue be decided for the voters of
British Columbia one way or the other?” asked Chief
Justice Beverley McLachlin rhetorically, after she
heard FIPA’s arguments for leave. We say yes,
absolutely.
With a provincial election coming up in 2017, it’s
more urgent than ever that our challenge to
limitations on election-time speech be heard.
The hearing has been scheduled for this fall, and
FIPA will once again be represented by our pro bono
lawyers Sean Hern and Alison Latimer of Farris
Vaughn. ♦

THE WINTER BY-ELECTIONS
At the start of January the BC Government called the
long-awaited by-elections in the districts of VancouverMount Pleasant and Coquitlam-Burke Mountain. When
that happened, public communication about many of the
important issues facing the province suddenly became
"election advertising".
This means that until the votes were counted on
February 2nd, ordinary citizens, community groups and
other organizations big and small had to register as

"election advertising sponsors" in order to publicly
display any communication that "...promotes or
opposes, directly or indirectly, a registered political party
or the election of a candidate," including messages that
take "a position on an issue with which a registered
political party or candidate is associated” – or risk a
large fine or a year in jail.
Learn more about our battle against this folly in our
latest piece in the Huffington Post.
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his private member’s bill (Bill C613, the Transparency Act), which he introduced in
2014.
Continued from p.2...

The new Trudeau Liberal government should act
promptly to rid the federal ATI system of this
information black hole as well. ♦

FIPA has long recommended that the Cabinet
records exclusion be made a harm-based,
discretionary exemption with a ten-year time limit,
and be subject to review by the Commissioner. This
was discussed in detail in our response to questions
posed by the Office of the Information Commissioner
for its 2012 consultation on the ATIA (see pp. 16-18,
under question 36). The federal Commissioner has
also recommended this change.
In British Columbia and elsewhere in this country,
provincial information commissioners have been
examining claims of provincial Cabinet confidences
for decades. There have been no problems with
leaks or with Cabinet ministers being unable to
frankly discuss important issues.

MUCH ADO ABOUT

UNVERIFIED CLAIMS OF
LEGAL PRIVILEGE
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information about why they thought these
documents were privileged, and also refused to let
the Alberta Information and Privacy Commissioner’s
office look at them. A judge refused to overturn the
Commissioner’s production order for the records in
question, but the Alberta Court of Appeal
unanimously overturned that decision.

The Supreme Court of Canada will be
hearing an important appeal coming out
The issue in the Supreme Court appeal
Unchecked use of
of Alberta regarding freedom of
will be whether the Alberta FOI law
legal privilege can
information rights, and FIPA has
(which is very similar to BC’s) allows
result in unjustified
applied to take part in the hearing as
the Commissioner to look at public
restriction of access
an intervenor.
bodies’ records to determine whether a
to information.
The case began when the University of
claim of privilege has been made
Calgary responded to a Freedom of
appropriately.
Information request by refusing to release
Solicitor-client privilege is meant to protect
various records on the grounds they were covered
confidential communications between a lawyer and
by legal privilege. The serious trouble started when
their client. This is important for encouraging people
the University not only refused to provide any
to make use of the legal system Continues on p.5...

THE #CHARTERFIRST CAMPAIGN
In recent years, a number of likelyunconstitutional laws have been
passed
in
Parliament.
While
Canadian legislation is required to be
compliant with the Charter of Rights
and Freedoms, court challenges to
these laws are costly and can take
years to go through the legal system.

This means Canadians’ rights can be
violated in serious ways before a bad
law can be struck down.
That’s why our friends at the
Canadian Civil Liberties Association
have started the #CharterFirst
campaign, which urges government

and MPs to give open, adequate,
and meaningful consideration to
Canadians’ Charter rights when
proposing new legislation, and to
adopt new safeguards. You can find
out more and give your support to
the #CharterFirst campaign at
ccla.org/charterfirst.
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when it’s needed, and encourages
open discourse between a person and their lawyer.
But while we at FIPA agree that privilege is
important, we are very concerned that its unchecked
use can result in unjustified restriction of access to
information or even abuse of the system.

Continued from p.4...

We cited some examples of this phenomenon in our
submission to the Special Committee reviewing BC’s
FOI law. If the Commissioners are unable to take a
look at the records bureaucrats claim are privileged,
this will almost inevitably create a black hole where
information will disappear without a trace, quite apart
from genuine errors of judgement where the
exception is improperly interpreted and applied.
Watch our website and Twitter feed for news on this
important case, including links to our legal
arguments.
The hearing is scheduled for the
beginning of April, with a judgement expected
sometime after that.
FIPA is grateful to be represented pro bono in this

JOIN THE CALL FOR PUBLIC
CONSULTATIONS ON BILL C-51
FIPA is supporting a call for the newly-elected
Trudeau Government to open public
consultations about the controversial AntiTerrorism Act (Bill C-51).
The Kill Bill C-51 campaign—hosted by
OpenMedia, Leadnow, Greenpeace and the
BCCLA—calls on the government to listen to
the concerns of citizens, business leaders,
experts, civil society groups, lawyers, artists
and creators as they plan their overhaul of this
problematic legislation.
Learn more and join the campaign by visiting
KillC51.ca.
case by Michael Feder and Emily MacKinnon of
McCarthy Tétrault. ♦

ABOUT FIPA
FIPA is a non-partisan, non-profit society that was
established in 1991 to promote and defend
freedom of information and privacy rights in
Canada.
Our goal is to empower citizens by increasing their
access to information and their control over their
own personal information.
We serve a wide variety of individuals and
organizations through programs of public
education, public assistance, research and law
reform.

THANK YOU!

WANT TO DO MORE?
There are three main
ways you can support
FIPA: by becoming a
member, by donating,
or by becoming a
volunteer!

As a non-profit
organization, we really
rely on the generosity of
our supporters to allow
us to keep doing this
important work.

To become a member,
donate, or volunteer,
visit us online at
fipa.bc.ca, send us an
email at fipa@fipa.bc.ca
or call us at 604-7399788.

www.fipa.bc.ca

FIPA would like to thank
you, our members,
donors and funders for
your generous support in
making our work—and
this bulletin—possible.

