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B.C.’S “OPEN GOVERNMENT” FAILS AT 
ACCESS TO INFORMATION

1

Far from a successful ‘open government’ initiative, 
Denham’s report showed a government that
happily releases bland, brochure type information, 
but avoided disclosing anything else. In fact, the 
Commissioner’s report called open information “the 
weakest component of the policy”.

The O�ce of the Information and Privacy Commis-
sioner has released a report providing a critical
assessment of BC Premier Christy Clark’s ‘open 
government’ initiative.

Part of the reason for this lack of transparency is not 
just a lack of commitment at the top, but active 
obstruction. In 2011, the B.C. government made 
extensive amendments to the Freedom of Informa-
tion and Protection of Privacy Act. (FIPPA) One of 
those amendments requires ministries to identify 
records that could be released without a Freedom 
of Information request. In a stunning discovery, 
Denham reported that a year and half after the 
amendment, the government has identi�ed 
precisely zero such documents. The Commissioner 
pointed out that this new disclosure practice is not 
a matter of choice, but a legal obligation, and that 
currently no ministries are in compliance with the 
law.

In terms of Open Data, Denham agreed that large 
numbers of datasets were being released by the 
government, but that the information being 
released provided “…basic information about the 
province or [to] spur innovation, rather than 
increasing government transparency and account-
ability.”  Not good.

Denham found this to indeed be the case, but also 
that the largest number of these requests were for 
calendars of ministers and government o�cials. 
Denham urged that these be released proactively, 
rather than requiring citizens to get them through 
FOI. The government claimed it had security 
concerns about releasing this information, but 
Denham pointed out the greater transparency of UK 
and US cabinet ministers, and noted that their 
security concerns are at least as great as those 
serving in the BC cabinet. She said her o�ce would 
continue to monitor the situation.

She also found that the government was hiding 
behind copyright law in failing to post FOI requests, 
claiming that the release of materials produced by 
others (such as a newspaper article) would open 
them up to possible legal action for violating copy-
right. Denham squarely rejected this argument, 
citing sections of the Copyright Act which allow for 
release under FOI legislation.

“this new disclosure 
practice is not a 

matter of choice, but 
a legal obligation, 

and that currently no 
ministries are in com-
pliance with the law”

The report also 
contains an 
extended 
response to 
FIPA’s com-
plaint that the 
government is 
failing to post 
large numbers 
of completed 
and released 
FOI requests.

http://oipc.bc.ca/investigation-reports/1553
http://www.timescolonist.com/b-c-privacy-commissioner-says-liberals-can-open-information-flow-taps-further-1.560898


DOUBLE DOWN ON INFO RIGHTS

FEDERAL ACCESS TO INFORMATION CONSULATION DOESN’T
REALLY WANT YOUR OPINION
\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

Canada is one year into its commitment to the 
Open Government Partnership (OGP), an initiative 
which through which countries around the world 
pledge to meet minimum standards of transparen-
cy, participation and accountability in government. 
The Canadian government recently launched a

after year one.
consultation to assess the success of this initiative 

If you didn’t hear about the consultation, you’re in 
good company. The government announced it 
wanted to hear from Canadians in mid August, not 
a time when most people are thinking about how 
to phrase their views on government website 
updates and dataset releases.

The focus of the consultation itself wasn’t encour-
aging either. The government's commitments to 
the OGP are largely related to posting information 
on government websites, which is an important 
component of open government, but is not 
enough by itself. In order to promote actual trans-
parency, rather than the impression of openness, 
Canadians must be able to exercise their right to 
request information from government, rather than 
simply absorbing the masses of uncontroversial 
data the government wants us to have.

However the consultation gave little attention to 
Access to Information reform: something that civil 
liberties groups and information commissioners
alike view as essential if real transparency is to be 
achieved. And this problem is not a new one; it’s 
been over a year since President of the Treasury 
Board Tony Clement received a letter from
every Information Commissioner in the country 

Tony Clement responded, defending his promotion 
of the consultation through social media and argu-
ing that such an announcement was public enough. 
However despite this data-driven blustering, he 
conceded an extension to the deadline for submis-
sions and invited FIPA to add our comments. Appar-
ently he had not read FIPA’s submission, which we 
had sent in time for the previous deadline. You can 
read it here.

Interestingly, just days after Clement had made his 
arguments for the transparency of government 
(carefully skirting around ATI, and con�ating open 
government with open data), demonstrators 
descended on Ottawa in protest of government 
muzzling of scientists. So perhaps the minister’s 
assessment of Canada’s success in meeting its 
commitments to the Open Government Partner-
ship might need a little adjustment.

FIPA’s Executive Director Vincent Gogolek criticized 
this approach to open government in the Hu�ngton 
Post (which was for many the �rst they had heard 
about the consultation). FIPA noted that the 
proposed changes to ATI fall far short of what is 
needed; allowing ATI requests to be made online, 
and posting summaries of the information released. 
However these minor improvements must be 
viewed in the context of the RCMP failing even to 
acknowledge the receipt of requests, not to mention 
endless delays, and the overly broad application of 
exceptions.

asking for amendments to the seriously outdated 
Access to Information Act.

http://data.gc.ca/eng/canadas-action-plan-open-government-consultation-year-1-progress
http://www.law-democracy.org/live/wp-content/uploads/2013/09/Canada.Y1-assessment.pdf
http://www.oic-ci.gc.ca/eng/open-government-consultation-gouvernement-ouvert.aspx
http://www.oic-ci.gc.ca/eng/rr-sl-odi-adi_2012_1.aspx
http://www.huffingtonpost.ca/vincent-gogolek/secret-federal-survey_b_3869401.html
http://globalnews.ca/news/785556/rcmp-stopped-responding-to-information-requests-information-commissioner/
http://www.huffingtonpost.ca/2012/09/19/suzanne-legault-access-to-information_n_1898869.html
http://www.huffingtonpost.ca/tony-clement/canada-government-open-data-_b_3920854.html
http://fipa.bc.ca/library/Reports_and_Submissions/FIPA_Submission-- OGP commitments--Aug 2013.pdf
http://www.vancouversun.com/technology/Canadian+scientists+white+coats+protest+federal+government/8919483/story.html


Continuing on the topic of poorly promoted, token 
consultation, the BC Government quietly 
announced a consultation process for the new
Services Card, just before the August long week-
end.

The consultation will have three components: a 
Panel of ‘randomly selected citizens’ will hear 
feedback from the public (some form of electronic 
submissions will be allowed, and regular mail), and 
a ‘specialists forum’ of hand-picked experts will be 
‘be invited to scrutinize the design elements’ of the 
ID card.

The public was given just two weeks to submit 
comments on this consultation process, and FIPA 
and BC Civil Liberties Association submitted a joint 
letter to Andrew Wilkinson at Citizen Services 
(available here) pointing out some problems. Our 
main objection to the terms is that the Panel is not 
allowed to recommend that the ID Card be 
scrapped, regardless of whether the evidence it 
receives show this to be the best course of action. 
Essentially, the government has made it clear that 
the ID Card is going ahead, regardless of any 

recommendations from the public and stakeholders. 
As a capper, the entire consultation process is 
supposed to be wrapped up by the end of Decem-
ber 2013; that’s just three months to gather, analyze, 
and recommend any necessary adjustments to the 
ID Card in response to the input of the stakeholders.

This is a complicated subject with many serious 
implications for privacy. The white paper suggests as 
a possible future direction for the ID Card, linking it 
with bus passes and credit cards, to make it a ‘digital 
wallet’. These suggestions coincided with the launch 
of Translink’s new Compass Card, which has already 
caused much controversy and not just for privacy 
issues. As FIPA has noted, linking personal informa-
tion in this way creates an added risk of identity 
fraud and the tracking of individuals’ movements.

It has also transpired that some are already encoun-
tering problems as the integrated license-healthcare 
card has been rolled out; the cards will only display a 
maximum of three given names, up to a maximum 
of 35 characters. This means that for some citizens 
(predominantly those hailing from Quebec so far) 
the names that they normally go by are not 
displayed on the card. There is clearly a problem 
when what is supposed to be an identity manage-
ment system, does not match up with your other 
methods of identi�cation, prompting fears of prob-
lems at the border, or even issues accessing govern-
ment services.

As these problems are already surfacing, and in the 
light of previous disastrous IT projects like BCeSIS 
and Integrated Case Management, the government’s 
determination to ram through Card does not bode 
well.

Third party advertizer provisions to be applied to local
government elections
\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

Last month Community, Sport and Cultural Devel-
opment Minister Coralee Oakes released a white 
paper on local government elections requiring that 
individuals and organizations register as sponsors 
of third-party advertizing, with no upper or lower 
limit on spending. These are the same provisions 
that FIPA has criticized in the provincial Election 
Act.

Strangely, a task force report from 2010 actually 
recommended that government implementing a 
lower spending limit, so that individuals and organi-
zations whose expenditures did not go over a 
certain threshold would not need to register. Howev-
er the government seems to have decided not to 
take this advice.

B.C. Services Card
consultation goes
ahead this fall

http://engage.gov.bc.ca/digitalservice/files/2013/08/BC-Designing-the-Digital-Service-Consultation.pdf
http://fipa.bc.ca/library/Letters/Ltr to CTZ feedback on ID Card consult terms of reference final.doc
http://thetyee.ca/Blogs/TheHook/2013/08/15/BC-ID-Care/
http://www.vancouversun.com/technology/Idea+combining+TransLink+Compass+card+with+worries+privacy+advocates/8795188/story.html
http://metronews.ca/news/victoria/780716/b-c-services-card-causes-naming-dilemna/
http://fipa.bc.ca/home/news/343
http://www.huffingtonpost.ca/vincent-gogolek/bc-service-card_b_3785930.html
http://www.cscd.gov.bc.ca/LocalGovtElectionReform/docs/White_Paper_on_Local_Government_Elections_Reform(Sep_2013).pdf
http://www.localelectionstaskforce.gov.bc.ca/library/Task_Force_Report.pdf


FIPA has criticized the Act for restricting freedom of 
expression, as individuals and small organizations 
are afraid to communicate publicly about issues 
that concern them, lest they be considered unreg-
istered ‘third party advertisers’ and face a �ne or 
even jail time. 

We are also taking action on this. 

FIPA has a constitutional challenge to the provin-
cial law underway in BC Supreme Court, which is 
scheduled to be heard in November. If we are 

In the meantime, express your concern about the 
latest infringement on our right to freedom of 
expression by responding to the government’s 
consultation on local government rules at localgov-

Sean Hern of Farris is representing FIPA pro bono in 
this case.

What is ‘constant monitoring’? GPS tracking of employees
\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

successful in overturning this restriction on our 
freedom of expression, it would also undercut the 
proposed local government spending rules.

This summer saw the O�ce of the Information and 
Privacy Commissioner release its latest decision on 
employee monitoring, this time through employ-
er-provided cell phones. The controversy arose 
when employees at two elevator companies in BC 
complained that their employers were using the 
GPS on work-issued cell phones to monitor their 
whereabouts.

They hoped that the Commissioner’s o�ce would 
see the practice as an illegal invasion of workers’
privacy and an ‘o�ense to dignity’. Commissioner 
Denham had previously said that the monitoring of 
company vehicles by employers was legal because 
employees are not always in their vehicles, and

therefore the monitoring would not be continuous. 
However she expressed concern about continuous
monitoring, noting that “If an organization were to 
engage in continuous, real-time monitoring of 
employees’ whereabouts, during or outside work 
hours, for employment management purposes, I 
would want to look very carefully at the situation”.

Unfortunately the adjudicator in this case did not 
see cell phones as crossing the line. FIPA would 
suggest that this is pushing the limits of the law, and 
if the monitoring of cell phones by employers is not 
over the line, it must be getting close.

Duty to Document: Government using email to avoid FOI
\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

In August the OIPC released a report on its
investigation into the alleged sharing of personal 
information between the B.C. government and the 
B.C. Liberal Party. While her overall judgment was 
that she did not �nd evidence of information 
sharing between the government and the BC 
Liberal Party, she did note that there had been 
“likely contraventions of Freedom of Information 
and Protection of Privacy Act”.

She also noted the widespread use of private e 
mails to conduct government business; part of a 
worrying trend towards ‘oral government’. Indeed 
Minister John Yap stated that government employ-
ees use personal e mail “to avoid freedom of infor-
mation legislation”.

FIPA agrees with Denham’s calls for a culture change, 
noting that the government routinely �outs privacy 
and information access laws as if they are merely 
guidelines. In fact, the new Minister of Citizens’ 
Services has said he would be encouraging civil 
servants and political sta� to comply with the law. 
This is hardly a suitable response to violations of the 
law.

Our Executive Director has called for penalties for 
violations of FIPPA, warning that additional training 
is unlike to improve the situation when at least some 
members of government are aware of and actively 
avoiding these obligations. Canada's Information 
Commissioners have similarly called for penalties for 
violators. There must be more serious consequences 
for these actions.

 

http://fipa.bc.ca/library/News_Releases/FIPA_News_Release_June_13_2013.pdf
http://www.oipc.bc.ca/orders/1564
http://ca.news.yahoo.com/elevator-companies-gps-keep-tabs-workers-b-c-221038960.html
http://www.oipc.bc.ca/orders/1564
http://ca.news.yahoo.com/elevator-companies-gps-keep-tabs-workers-b-c-221038960.html
http://oipc.bc.ca/investigation-reports/1559
http://thetyee.ca/News/2013/08/01/Quick_Wins_Didnt_Break_Law/
http://t.co/yw8fHp9dEj


FIPA is an intervenor in an Ontario case, set to be
heard in November, which relates to the scope of 
the ‘policy advice’ exemption to release records 
under the Ontario FOI law. The Ontario section is 
similar to B.C.’s s.13, meaning that the Court’s 
decision could have a signi�cant impact on the way 
this exemption is used in B.C.

Because of an unfortunate court decision in 2002, 
the BC government has been taking a very broad 
approach to refusing to release information on the 
basis that it is ‘policy advice’ to the government. This 
has led to the absurd situation where a journalist 
was denied access to a pamphlet on the bene�ts of 
the Harmonized Sales Tax which was to be sent to 
every home in the province. The government 
claimed this pamphlet was advice to the minister, 
but �nally released it the day before a hearing with 
the Information and Privacy Commissioner. They 
continued to claim the pamphlet was advice, but 
that they were using their discretion to release it.

FIPA’s intervention in the Ontario case will hopefully 
allow us to persuade the Court to provide guidance 
to courts across the country (including B.C.), result-
ing in a clearer interpretation of just what consti-
tutes ‘policy advice’ and when governments can 
legitimately claim this exemption to our right to 
information.

Brent Olthuis and Andrea Glen of Hunter Litigation 
Chambers are representing FIPA pro bono in this 
case. 

Privacy and access events
\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

These issues and more were the topics of discus-
sion at various events throughout the 10th annual 
Right to Know Week. FIPA hosted a Freedom of 
Information basic skills training workshop, which 
was an excellent chance to interact with newcom-
ers to ATI as well as more experienced members of 
the access to information community. Kwantlen 
Polytechnic University Criminology Instructor Mike 
Larsen facilitated the workshop- he was a major 
force behind our brand new educational resource, 
Access in the Academy. We look forward to running
similar workshops in the future; check our website 
for the latest updates.

The O�ce of the Information and Privacy Commis-
sioner for B.C. also hosted Privacy and Access 20/20: 
A New Vision for Information Rights in recognition of 
the 20th Anniversary of the Freedom of Information 
and Protection of Privacy Act. Featuring two days of 
top quality panels and speakers, the conference 
looked back on our journey over the past 20 years of 
privacy and access in B.C., and also looked forward to 
future reform.

Be sure to check out the events listings on our 
website for more info on upcoming conferences and 
workshops.

FIPA goes to 
Supreme 
Court of 
Canada to 
protect 
information 
rights

Decision will have major 
impact on B.C. access to 
information law

http://www.scc-csc.gc.ca/case-dossier/info/sum-som-eng.aspx?cas=34828
https://www.gifttool.com/donations/Donate?ID=1552&AID=2700
fipa.bc.ca
http://fipa.bc.ca/home/news_items/7


SUPPORT 
FIPA
FIPA relies on the contributions o
members, community groups, and
individual donors to support its work.
HERE’S HOW YOU CAN HELP:

BECOME  A MEMBER
Join as an individual or as an 
organization to receive early 
notice of events, first-run
access to the FIPA Bulletin,
special o�ers, and AGM 
voting privileges. 

BECOME  A DONOR
The best way to support FIPA 
is by signing up as a monthly 
contributor. One-time gifts 
and donations are also greatly 
appreciated! Visit fipa.bc.ca 
and click “Donate.”

SPREAD  THE  WORD
Follow us on Twitter (@
bcfipa), subscribe to our 
news updates, and share our 
Bulletin! We’re always looking 
to expand the information 
rights community in B.C.

For any questions about giving or donations, including membership, sponsorship,
or legacy funds, contact Catherine Hart at catherine@�pa.bc.ca

New Program Director
\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

At the end of the summer, FIPA bid a fond farewell 
to Program Director Tyler Morgenstern, who left 
the organization to begin his graduate studies in 
Montreal. He will be missed, and all his hard work is 
greatly appreciated. Catherine Hart has signed on 
to take his place. She comes to FIPA with a Master’s 
degree in Communications, and a background in 
Communications, and a background in non-pro�t,

campaigning, and advocacy organizations that focus 
on issues such as media democratization, informa-
tion rights, communications policy, and technology. 
Catherine is responsible for organizational develop-
ment, so you will be hearing from her in the months 
to come when you renew your memberships. 
Welcome, Catherine!




