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Commissioner supports FIPA’s complaint:
B.C. Gov failed to disclose risks to public
The results of an investigation released this
month by the B.C. Information and Privacy
Commissioner Elizabeth Denham supported a
complaint made by FIPA and UVic’s
Environmental Law Clinic (ELC) regarding
government failure to disclose information that is
in the public interest.
Section 25 of the Freedom of Information and
Protection of Privacy Act requires public bodies to
release information about risks to the
environment and public health or safety, even if
no Freedom of Information request has been
made.
However our complaint highlighted a number of
cases where public bodies around B.C. appeared
to have disregarded their legal obligations under
section 25 for years or even decades. After
investigating these cases, Denham agreed with
us that that the Ministry of Forests, Lands and
Natural Resource Operations failed to carry out
its duty under s.25 to release information about a
failing dam outside Oliver B.C., despite knowing
about its possible collapse for decades.
Significantly, her investigation highlighted a
systemic problem with these disclosures across
government ministries- after conducting a survey
of public bodies whose mandate could include
releasing information to the public, she found not
only did they generally not release information,
but they didn’t even understand their legal obligation under the Act.
The Commissioner also called for changes to the
law to promote the release of information in the

public interest; in
several of the
cases we outlined,
she was unable to
find that the public
body violated the
law because the
issue was not
sufficiently
‘urgent’. Therefore
she recommended
that s.25 should
be amended “at
Source: oipc.bc.ca
the earliest
opportunity” to require public bodies to release
information that is in the public interest even if it is
not urgent.
There is also a question within s.25 of how high a
risk necessitates public disclosure. Denham’s interpretation was that the level of risk has to be so high
that it is almost a certainty before the duty to inform
the public applies. We will respectfully disagree with
the Commissioner on this point.
However these findings represent a significant step
forward; we agree with the Commissioner that the
law needs to be changed, and soon. Access to
information concerning public safety is not
something that the government can put off, as it has
tried to in the past. Denham has also called for a
legislated duty to document, to ensure that public
bodies don’t try to avoid releasing information by not
writing things down in the first place. These issues
should be dealt with when the legislature returns in a
few months; we’ll watch closely to make sure that
happens.
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Return of the Revenge of the Son of the Online
Spying Bill

DOUBLE DOWN ON INFO RIGHTS
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The federal government’s much-maligned online
spying bill resurfaced once again in November.
While Justice Minister Peter MacKay tried to sell
Bill C 13 as a solution to the serious issue of
cyberbullying, we weren’t being fooled- a closer
examination revealed that the new legislation was
a whole lot of the controversial Bill C 30 with a
veneer of cyberbulling and a new title.
The rebranding of the online spying bill is nothing
new - Bill C-30 was a reboot of Bills C-50, 51, and
52, introduced in 2010, which were reintroductions
of the same provisions in C-46 and 47 from 2009,
and these bills were remarkably similar to C-74
from 2005. In short, various governments going
back for over a decade have been trying to pass
the same consistently rejected online surveillance
legislation, and have offered up a range of timely
justifications.
First this legislation was deemed necessary to
bring Canada in line with the Council of Europe’s
Convention on Cybercrime. Then terrorism
became the motivator, following the World Trade
Centre attacks in 2001. Organized crime was also
cited, and more recently, former Public Safety
Minister Vic Toews claimed that increased online
surveillance powers were necessary to stop child
pornography (and that anyone not supporting the
bill was therefore siding with child pornographers).

And now online surveillance is being justified as an
attempt to prevent cyberbullying. The rationale
changes but the legislation stays pretty much the
same.
When the now all-too-familiar legislation was
brought back last year in the form of Bill C-30, it was
vehemently opposed by Canadians (including
Conservative MPs), prompting then-Justice Minister
Rob Nicholson to reassure the public that “We will
not be proceeding with Bill C-30 and any attempts
that we will continue to have to modernize the
Criminal Code will not contain the measures contained in C-30.”
And yet that seems to be exactly what the government has done; much of Bill C-13 is almost a
cut-and-paste of C-30. The major difference is that
the overly broad surveillance provisions are rolled
up with provisions dealing with a genuine problem
(cyberbullying).
Peter MacKay has done little to reassure the public,
claiming that Federal Privacy Commissioner Jennifer Stoddart (whose tenure ended last week) was
supportive of the Bill, while the Commissioner
herself complained that her office was not consulted,
and expressed concern with the fact that many
troubling aspects of C-30 have been reproduced in
C-13. In addition, while the Justice Minister insists
that C-13 doesn’t allow warrantless access
to our online communications, law professor
Michael Geist has disputed this, pointing
out that MacKay seems to have some
fundamental misconceptions about how
C-13 actually works.
Although it goes against the government’s
habits, C-13 should be split up, allowing
debate on measures to deal with cyberbullying to happen independently of the resurrection of overbroad online surveillance, a call
that was echoed by opposition MPs during
the Second Reading of the bill.

Source: OpenMedia.ca
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Canadians stand
up against
secretive spy
agency
In other government spying news, the latest
revelations from whistleblower Edward Snowden
show just how close the partnership has become
between the U.S. National Security Agency (NSA)
and the secretive Communications Security Establishment Canada (CSEC).
These revelations include documents showing
CSEC set up listening posts for the American NSA
in 20 other countries, that CSEC coordinated with
the NSA to conduct surveillance during the 2010
G-8 and G-20 summits in Toronto; has been using

a secret eavesdropping program to spy on Canadians
for years; and that similar surveillance has been used
against the Brazilian government in an attempt to
gain economic intelligence about Brazil’s resources
ministry.
These expansive surveillance practices have drawn
strong criticism, and prompted FIPA to join with over
thirty other organizations and academic experts to
form the Protect our Privacy Coalition; pushing for
strong, genuinely transparent, and properly enforced
safeguards to secure privacy rights. While it’s important to be vigilant and watch out for possible invasions
of our privacy, we also want to make sure we’re
calling for positive change - that means putting in
place effective legal measures to protect the privacy
of every resident of Canada against intrusion by
government entities.
There is also some more direct action being taken by
the BC Civil Liberties Association, which is taking the
spy agency to court over its surveillance activities.
BCCLA argues those activities violate the Charter of
Rights and Freedoms’ protections against unreasonable search and seizure and infringe on free expression. FIPA supports the BCCLA in this important
defense of Canadians’ basic freedoms.

Source: OpenMedia.ca

Transparency turnaround in federal ministerial oﬃces
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Unfortunately the government’s relaxed standard
for surveillance of its citizens does not work in
reverse; when the spotlight is turned back on
government ministries and Canadians use the
Access to Information Act to request records,
suddenly the hurdles are much higher.

In a report released in November, federal Information Commissioner Suzanne Legault released the
results of her investigation into the use of wireless
devices and instant messaging by federal agencies.
She found that the use of these methods of communication created a real risk that information that
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should be available to ATI requesters, could
be deleted or lost.
This risk reflects the ongoing issue of ‘duty to
document’, or what B.C. Information and Privacy
Commissioner Elizabeth Denham has called the
increase of ‘oral culture’ in government. If information is not written down, there will be no records to
release to a requester.
To make matters worse, assuming the electronic
records do exist and have not been deleted, the
report notes that ministerial offices are demanding
a high standard for allowing access to information.
According to a Treasury Board Secretariat

Implementation Report, “access officials should
only ask ministerial offices for records when they
are of the view that there are ‘reasonable grounds,’
‘based on credible evidence.’”
Interestingly, in order to get access to the communications of Canadians (under the proposed Bill
C-13), law enforcement need only have “reasonable grounds to suspect”- a much lower standard.
The federal Commissioner recommended that the
Access to Information Act be amended to include a
legal duty to document. She has also recommended that ministerial offices be covered by the Act.

B.C. ID Card consultation draws to a close
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The B.C. government’s stealth consultation on its
controversial new ID Card has finally wrapped up,
leaving the fate of the program in the hands of the
36 member citizen panel who must submit a report
to government by Christmas.
To say that they control the fate of the card might
be a bit of a stretch, as they have been told explicitly that they cannot say ‘no’ to the program. However they are able to write a ‘minority report’ if
there are dissenting views, and when FIPA’s
Executive Director Vincent Gogolek was able to
give the panelists some cautionary words in
November, he left feeling impressed at their
dedication to their task.

than only accepting public input through its electronic forms. As for our other suggestions, there
was a lot less interest.
With this change to the process successfully made,
the public was able to send in their full opinions, a
summary of which was sent to the panel. The
deadline for public participation in this part of the
consultation was November 27, but if you missed
out and you want to have your say, you can still
write in (by mail or using the government online
form) until the new year- the government will be
collecting submissions, even if the panel won’t have
the opportunity to read them. FIPA has a few things
to say about the card, which you can look at here.

It’s unfortunate that this didn’t
happen five years ago, when
former Commissioner Loukidelis
first recommended that the government consult with British Columbians about its plans for massive
data linkages. In a small victory for
FIPA, the government took heed of
at least one recommendation in the
joint submission we wrote with the
B.C. Civil Liberties Association
(available here). We recommended
(among other things) that the
government allow people to write in
with their views on the card, rather
Source: Province of British Columbia on Flickr
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FIPA in court
to take on
Election Act,
policy advice
exception
FIPA has taken on a couple of major battles
for information rights this year.
At the beginning of November, we were in the
Supreme Court of B.C. bringing a constitutional
challenge of the provincial Election Act, which
restricts freedom of expression. Individuals and

organizations are required to register as sponsors
of third-party advertizing, with no minimum
amount of spending before being required to
register with Elections BC. This means someone
putting up a handwritten sign would violate the
law and could face up to a year in jail and a
$10,000 fine. As we saw during the last election,
individuals and small organizations are afraid to
communicate publicly about issues that concern
them, lest they be considered unregistered ‘third
party advertisers’.
Sean Hern of Farris represented FIPA pro bono in
this case in November, and we expect to have the
ruling in the coming year.
We were also in the Supreme Court of Canada in
November, appearing as intervenors in a case
relating to the scope of the ‘policy advice’ exemption under Ontario FOI law. The exemption is
currently applied very broadly, meaning that it
functions as a black hole for information that
should be available to requesters. The Court’s
decision could have a significant impact on the
way this exemption is used in B.C. as the Ontario
section is similar to B.C.’s s.13. We hope that the
Court will provide guidance to courts in other
provinces.
Brent Olthuis and Andrea Glen of Hunter Litigation Chambers represented FIPA pro bono in this
case, and we await the ruling in the new year.

FIPA’s Access in the Academy a
bestseller (sortof)
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Our new educational FOI resource, Access in the
Academy, is a runaway success. Since it launched in
September, we’ve had more than 7,500 downloads! If
we were selling copies, we’d be on the Canadian
best-seller list.
But we’re giving it away for free, so make sure you
get your copy from our website.
Source: Cpatte01, Wikimedia Commons
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What do you want to see on FIPA’s
new website?
At FIPA we make it our mission to spread the
latest access to information and privacy news,
and to help members of the public learn how to
exercise their rights. So in order to serve your
needs more effectively, we are about to undertake a major redesign of our website, and we’d
love your input!

We want to know what you’d like to see in the
new website? How often do you visit the
website, and what do you use it for? And why
did you decide to become a member of FIPA?
Send your thoughts via email to Catherine [at]
fipa.bc.ca, or Tweet us your ideas at
https://twitter.com/bcfipa

SUPPORT
FIPA
As you can see, FIPA has had some great
successes over the last few months. Our
new educational resource has reached the
equivalent of bestseller status, and we’ve
had some important days in court fighting
for information rights. We rely on some
amazing lawyers to fight these battles us
in court, and they generously donate their
time to this worthy cause.

Source: http://christmasstockimages.com

We also rely on you—our wonderful members and supporters—to be able to continue this work. We’re
make sure our pro bono lawyers aren’t out of pocket when they represent FIPA, so we pick up the cost
of things like couriers, filing fees and photocopies. If you think it is important for FIPA to be taking on
these cases to defend our information and privacy rights, show your support by making a special
donation to us this holiday season!
BECOME A MEMBER

Join as an individual or as an
organization to receive early
notice of events, first-run
access to the FIPA Bulletin,
special offers, and AGM
voting privileges.

BECOME A DONOR

The best way to support FIPA
is by signing up as a monthly
contributor. One-time gifts
and donations are also greatly
appreciated! Visit fipa.bc.ca
and click “Donate.”

SPREAD THE WORD

Follow us on Twitter
@ bcfipa, subscribe to
our news updates, and share
our Bulletin! We’re always
looking to expand the
information rights
community in B.C.

For any questions about giving or donations, including membership, sponsorship,
or legacy funds, contact Catherine Hart at catherine@fipa.bc.ca
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