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Our year so far
It has been an action-packed year at FIPA, so this issue is a bumper
Bulletin!
We’ve completely revamped our website with a shiny new design, a
searchable library, and improved help topics.
We held our biennial Information Summit in downtown Vancouver,
which was a resounding success.
We held a great introductory FOI 101 workshop in Surrey, working to
demystify access to information law for the general public.
We held our Annual General Meeting in April, with Golden Whistle
Award-winner Sylvie Therrien as our guest speaker.
And of course we’ve been working tirelessly to ensure privacy and
access to information rights are protected provincially and federally.
Find out more about what we’ve been up to in this newsletter.
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And more!
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BC government’s document disappearing act
a request for a conference call
from the US Trade Representative, no other departments were
consulted, no briefing notes were
made, no record kept of the conference call, not even any emails
were sent regarding scheduling. If
these documents were in fact
made, where are they now?
One possibility is that they
have been subsumed under the
BC government’s expansive interpretation of ‘transitory documents,’ and deleted. This speaks
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to the other new trick that we recently discovered the BC government is using to keep information
from the public: simply destroying
the records you don’t want to release. How is this possible? By
uttering one magic word: transitory.
Government policy states
that a transitory record is one that
relates to “temporary usefulness
[…] needed only for a limited period of time in order to complete a
routine action or prepare an ongoing record” and such documents
can be deleted. However government officials have been taking a
much more expansive interpretation of the meaning of the word,
which may be one of the reasons
that one in five BC FOI requests
comes back with no records.

This was exactly our experience when we sought a copy of the e mail sent to Health Minister Margaret
MacDiarmid, regarding the Burnaby Hospital Consultative committee. The Ministry could not come up with the
correspondence, so we complained to the Office of the Information and Privacy Commissioner, which was told
that the record had been deleted as because it was ‘transitory’.
Having seen a copy of the original email, we’re struggling to see what possible interpretation of ‘transitory’
could have been used to justify its deletion. The government is clearly abusing their own policies and pushing the
English language to its limits to keep information from being released. In her 2013 report, the OIPC identified the
misuse of the definition of ‘transitory’ as one cause of the disappearance of records, contributing to the scandalous rise in ‘no responsive records’ responses.

This misuse of the term to serve the government’s ends provides yet further evidence of the need for
a legislated duty to document; something that we and Commissioner Denham have been pushing for since
early last year. And change is badly needed; in a scathing report released in September, the Commissioner
called out the BC government on historic delays in responding to Freedom of Information requests, documenting the dramatic drop in FOI performance. Media and individual requests suffer the worst performance,
and the Ministry of Children and Family Development is the department with the worst record, hampered by
the much-maligned Integrated Case Management system. We’re glad to see the Commissioner continuing to
raise this issue, and we look forward to the government’s response in the near future.

FIPA in the courts
We received the verdict in our
Election Act court case from BC’s Supreme Court in April, which held that although the third party spending provisions did violate the right to freedom of
expression under the Charter of Rights
and Freedoms, and the violation was not
‘trivial or insubstantial’ as claimed by the
government, it was found to be justified
under section 1 of the Charter.
We have filed a Notice of Appeal of that
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decision, continuing our battle to protect freedom of expression during elections in this province. It
is now more important than ever to keep free speech alive during elections as the BC government
has expanded this suppression of individuals and groups to this year’s municipal elections, even
though they haven’t seen fit to bring in expense limits on either candidates or parties until 2017.
This means municipal candidates and parties can raise and spend unlimited amounts of money as
long as they declare it.

The BC system is the only one in Canada which does not have a minimum amount that must be spent
on ‘advertising’ before a person or group is required to register with the election authorities. We argued
that this absolute ban on unregistered expression was unconstitutional as it applies to things like handwritten signs or electronic communications with a value of zero. Studies have shown people and groups
avoid public comment, for fear of hefty fines and even jail time for violating the law.
Sean Hern of Farris Vaughan will continue to represent FIPA pro bono in this case and we look forward
to our court date in the coming months.
Meanwhile, the Supreme Court of Canada has made it easier for governments in this country to deny
freedom of information requests. In a decision released in May—John Doe v. Minister of Finance—the
high court upheld an Ontario Court of Appeal ruling which prevented the release of requested records
on the basis that the information was ‘advice or recommendation’ to the minister.
This decision will increase the most egregious use of the ‘policy advice’ exemption to keep information
secret, and means that the very restrictive approach used in British Columbia will now likely spread
across the country (a hot topic of discussion at our Information Summit). BC’s interpretation of the
‘policy advice’ exemption has been the most restrictive in the country since 2002. It has led to such absurdities as the BC government claiming that responses to a government consultation were ‘advice to
the Minister’, and that a pamphlet on the HST which was to be sent to every household in the province
was also ‘advice to the Minister’.
FIPA was an intervenor in this case. Our factum can be found here. We thank our excellent
counsel Brent Olthuis and Andrea Glen of Hunter Litigation Chambers, who represented FIPA pro bono.

Government
(in)action on
Mount Polley
Following the Mount
Polley mine disaster in
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August, we filed a complaint with the OIPC
over the BC government’s failure to release information in its possession about the now-collapsed tailings
pond. Section 25 of the Freedom of Information and Protection of Privacy Act (FIPPA) requires a public body to
release information “without delay” without a FOI request where there is “…a risk of significant harm to the environment or to the health or safety of the public or a group of people”. If the government had information about
past problems with the dam around the tailings pond, they should have informed local residents as required by
law.
This disaster comes on the heels of an earlier complaint we made with the UVic Environmental Law Clinic
about public bodies failing to release information under section 25. Information and Privacy Commissioner Elizabeth Denham investigated the situation and in a report released in December 2013, found the BC government
failed to carry out its legal duty to release information prior to the collapse of the Testalinden Dam in Oliver.
It seems that the government has not taken heed of her recommendations for improvements, including the
proactive release of information affecting health and safety or the environment. It is important for the Commissioner to investigate, not just to see if the BC government has again broken the law, but to see if they have
done anything to implement her recommendations.

Police and information rights
A number of police departments across BC are asking some very intrusive questions, and not
about criminals under investigation.
In August, we filed a complaint with the Information and Privacy Commissioner asking her to look
into the types of questions police departments are asking people who are looking to join them as
volunteers or employees.
FIPA first became aware of this situation when a potential volunteer approached us with a complaint about the amount and kind of personal information being requested in a 25 page questionnaire. It included questions about credit cards, loans, and use of drugs and pornography. There
are also questions about whether the applicant has ever collected unemployment insurance or social assistance. A substantially similar questionnaire is used by departments across B.C., indicating that this is a systemic problem.
The types of questions that are being asked are extremely intrusive, especially for people who
are just volunteering their time. The application also includes a statement that applicants’ responses will be verified by background checks and a polygraph test.
We await the Commissioner’s response, and hope that her office will examine this situation and
ensure people do not have to hand over unreasonable amounts of personal information when applying for jobs or volunteer positions.
That’s not the only issue we’ve had with information rights and police in recent months. In February we wrote a joint submission with the BCCLA when the Information and Privacy Commissioner of BC sought public comment on whether the two associations of chiefs of police should be covered by the Freedom of Information and Protection of Privacy Act (FIPPA). We are of the view that
these associations should be covered by the Act for reasons of transparency and administrative
efficiency, and the Commissioner agreed with our suggestions. As a result, the OIPC recommended that these associations be added as public bodies under FIPPA in a letter to Minister Andrew
Wilkinson.
In the same week we wrote a second joint submission with the BCCLA as part of an investigation
being conducted by Commissioner Denham into police information checks. These are different to
criminal record checks, and contain an extensive amount of information unrelated to criminal convictions. We are concerned that the information currently included in police checks is so broad that
it is almost impossible to imagine circumstances that would justify releasing it to potential employers and volunteer coordinators.
The release of such information can easily have adverse consequences when taken out of context in this way. In addition, if people are afraid that their interaction with police may result in a record of a ‘negative contact,’ they may avoid seeking the help that they need. We were pleased to
see an investigation taking place, and look forward to the results of Commissioner’s investigation.

The verdict on the BC ID Card
Consultation
In April the Ministry of Technology, Innovation, and Citizen Services finally released the results of their much-maligned
BC Services Card consultation. We voiced
our criticism of both the card and the consultation itself early on; most notably the
fact that the citizen User Panel who would
evaluate the card would not be able to recommend that the program be scrapped,
even if they came to the conclusion that
this would be the best course of action. It
was less a consultation on whether British
Columbians wanted the card, and more a
question of what services they would like to
see added for when the card becomes
mandatory in 2018.
The Ministry released the results of its
consultation with a group of specialists, input from a public survey, and the report
written by the User Panel, along with its
own report responding to these submissions. Our executive director Vincent
Gogolek spoke to the Panel in November,
and reported that the BC residents who
had volunteered their time were enthusiastic about giving their all to the consultation.
Their report indicates that they did just
that, providing a long list of recommendations upon which its support of the program
was ‘conditional’ (an important point, considering the Panel was unable to reject the
card outright). Information and Privacy
Commissioner Elizabeth Denham stated
that the recommendations to government
from the User Panel and Specialist Forum
reports were so thorough that they should
be used as a “blueprint” as the ID card program develops.
Unfortunately, the Ministry doesn’t
seem to think that it needs to take these
recommendations seriously. In its response to the consultation, it stated that it
felt its initial privacy and security commitments were enough.

FIPA to undertake major study on
how our cars watch us
FIPA will conduct a year-long study to examine the
effect of electronic monitoring systems in our vehicles
on our privacy rights and consumer choice, which has
been made possible through generous funding from
the Federal Privacy Commissioner’s office.
Our vehicles are no longer simple mechanical devices
which provide us with transportation, but electronic platforms capable of remarkable feats. In doing so they collect and process large amounts of information, more and
more of which is personal information and some of it
highly sensitive.

The study will explore:






To what extent automobile owners and drivers will
have choice over how and when their vehicles are
being tracked?
What happens when use of telematics becomes
industry norm? Will those who opt out for privacy
reasons have to pay a premium to maintain their
privacy? Or will that option simply disappear?
Will consumers be able to make truly informed
decisions if the choice is between concrete benefits
and real but elusive risks?

The lead researcher is Philippa Lawson, a well-known
lawyer with considerable experience in both privacy
and consumer law. The project is being conducted in
collaboration with Professor Andrew Clement and the
New Transparency project at the Faculty of Information, University of Toronto.
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Access to Information Act in desperate need of an overhaul
In April we joined forces with the Canadian Taxpayers Federation (CTF), and Newspapers Canada to urge Prime Minister Stephen Harper to bring the PMO and Ministers’ offices under the Access to Information Act, after Information Commissioner Suzanne Legault identified three ministerial staff as having interfered with a number of ATI requests.
The people most likely to interfere with an ATI request are people working in offices that are outside the Act, and this is not the first time the Commissioner has made a report urging an RCMP
investigation of one of these incidents.
Commissioner Legault found that three federal ministerial staff had “…inserted themselves in various ways into a process that was designed to be carried out in an objective manner by public
servants. Consequently, the rights conferred under the Act were compromised.” However, the Department of Public Works has refused to refer the case to the RCMP, citing past cases that have
resulted in no charges being laid.
The letter signed by all three organizations to Prime Minister Harper can be found here.
This case shows the need for reform of the Access to Information Act, which is badly outdated.
The Open Government Partnership proposals being put forward by Treasury Board have no mention of any amendment to the ATIA initiative, but Commmissioner Legault has promised to release
extensive recommendations for reform later this fall. It will be interesting see how the Harper Government responds to those
recommendations.

US Tax Law Will Send Canadians’ Information South
The American Foreign Account Tax Compliance Act (FATCA) Intergovernmental Agreement (or
IGA), signed in February between Canada and the US, is designed to rein-in offshore tax-evasion,
but its reach could be far broader, and it conflicts with Canada’s privacy laws.
Under the agreement, ‘Canadian financial institutions’ will be required to run an electronic scan of
their clients’ accounts, looking for American addresses or phone numbers in the contact information. This could result in Canadian ‘snowbirds’ and others having their financial information
identified for sending to Ottawa, and then on to the Internal Revenue Service in Washington DC.
We weighed in on the side of privacy in our submission to a consultation by the federal Ministry of
Finance, highlighting the damage this would do to privacy rights not just for Americans living in
Canada, but also for Canadians who might have a US address or phone number on file with their
Canadian financial institution.
We are not the only ones concerned about this issue. Internal e mails we received through freedom of information show that bureaucrats at the BC regulator of financial institutions (FICOM) were
of the view that credit unions in the province “…could be left in a tough spot to comply with the US/
Canada agreement and meeting privacy rules.”
The federal government introduced legislation to implement the Intergovernmental Agreement, hidden within the massive Budget Implementation Act, so we will have much more to say on this in
the coming months.
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