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BC Election 2017:

Where the Parties Stand on Freedom of

Information and Privacy Rights

With voting already underway, and the election next week,
we are pleased to be able to bring you the responses we
received to ten questions about Freedom of Information,
privacy and other important issues.

As we have done during previous elections, we sent out a
series of questions on Freedom of Information and privacy
issues to the BC Liberals, BC NDP, and BC Green Party a few
weeks ago.

Since there was little or no mention of FOI and privacy in any
of the parties platforms, and with no mention of these issues
during either of the leaders’ debates, this is the place to get
answers to your questions about what the leaders say they will
do in these important areas.

And, of course, whoever is elected next week, FIPA will
continue to work to make sure these issues (and promises)
and not forgotten.


https://twitter.com/bcfipa
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1. Do you accept the April 2017 report of the Ombudsperson into the firings at the Ministry of Health, and will you
bring in whistleblower protection legislation by March 2018 as recommended?

BClLiberals

These events over four years ago were deeply unfortunate, and clearly not acceptable. That’s why the government
asked the Ombudsperson, an independent officer of the Legislature, to look into what happened and help make sure
that it never occurs again.

The Ombudsperson’s report is very clear that there was no political involvement or interference in the firings. Hiring
and firing decisions in the public service are made by civil servants, not by politicians — and that’s the way it should be.
The Ombudsperson made a number of recommendations to help the public service move forward, and the head of the
public service has accepted all of those recommendations.

Yes. The April 2017 report of the Ombudsperson is a scathing indictment of Christy Clark and the BC Liberal
government’s 2012 unjustified firings of eight BC health researchers and subsequent five-year political cover-up by the
BC Liberals. This is the worst human resources scandal in our province’s history, leading to the suicide of one of the
researchers, and substantial damage to the lives and careers of the seven other individuals who remained under a
cloud for years because of the inaccurate information - provided by the BC Liberal government - that the researchers
were the target of an RCMP investigation. The Ombudsperson‘s recommendation for whistleblower legislation that
clearly defines the process for investigating allegations to protect both whistleblowers and potentially innocent people
who face accusations is a measure we support. The BC NDP introduced whistleblower legislation in the Legislature four
times and the BC Liberals refused to even call the bill for debate.

green g
Yes, we accept the April 2017 Ombudsperson’s report into the Ministry of Health Firings. Whistleblower protection
legislation would be introduced under a BC Green government as recommended by the Ombudsperson

2. Both FIPA and the Information and Privacy Commissioner have recommended the creation of a ‘duty to
document’ in the Freedom of Information and Protection of Privacy Act. The Special Legislative Committee
reviewing FIPPA agreed with this recommendation. FIPA has called for the creation of penalties under FIPPA to
discourage interference with information rights, as have the Commissioner and the Special Committee.

A. Will your government act on the Commissioner’s recommendations to put a “duty to document” in the
Freedom of Information and Protection of Privacy Act?

B. Will your government support the creation of penalties against those who interfere with information
rights?

BCLiberals

Our BC Liberal government became the first Canadian province to legislate a duty to document with the introduction
of Bill 6, the Information Management (Documenting Government Decisions) Amendment Act, which received Royal
Assent on March 16, 2017.

The Act will help improve the way the Province manages valuable information on behalf of British Columbia, reinforces
our government’s commitment to open governance and enhances compliance with best practices in information
management.
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It means that public servants and specified government bodies will have to create records that document the key busi-
ness decisions of government.

If re-elected, Today’s BC Liberals will continue to review the recommendations made by both the Special Legislative
Committee Reviewing the Freedom of Information and Privacy Act and the Privacy Commissioner.

Yes. The BC NDP has introduced legislation multiple times, including the Public Records Accountability Act, 2017, to
strengthen Freedom of Information legislation and create a positive duty to document government actions for greater
accountability to the public. The BC Liberals have not only repeatedly refused to legislate the duty to document,
including in their recent pre-election PR exercise of Bill 6, but Christy Clark and the BC Liberals were found to have
flouted and even broken FOI laws to avoid accountability using practices including the willful destruction of emails and
documents that the Information Commissioner called a threat to the integrity of access to information in British
Columbia. And the rot started right at the top: the Commissioner discovered that the Christy Clark staffer in charge of
FOI coordination in the Premier’s office was using Post-it notes to avoid proper record keeping, and her deputy chief of
staff for operations had not retained a single email over two years working for Clark.

Yes. Our proposed legislation creates the duty to investigate instances of unauthorized destruction of government
information and removes legal immunity from officials who fail to disclose documents, making contraventions of the
Act an offence subject to fines of up to $50,000.

green #¥

Yes, a BC Green government would incorporate clear language that outlines the responsibility that government
officials have to document the appropriate steps of the decision-making process to ensure an open and transparent
government. We would consult with the Commissioner to determine the appropriate penalties for interference with
information rights.

3. Certain sections of FIPPA that exempt records from release, specifically cabinet confidences (s.12) and policy
advice (s.13) have long been criticized as overly broad and in need of change. What specific changes, if any,
would you make to those sections?

BCLiberals

This issue was canvassed by the Special Legislative Committee Reviewing the Freedom of Information and Privacy Act
and your organization made several representations that are noted in the Committee’s Final Report. After considering
all of the submissions and its own research on this matter, the Committee recommended the following:

Amend s. 12 of FIPPA to permit the Cabinet Secretary to disclose to an applicant information that would
reveal the substance of deliberations of the Executive Council or any of its committees where the Cabinet
Secretary is satisfied that the public interest in the disclosure of the information outweighs the reason for
the exception.

If Today’s BC Liberals are re-elected, we will consult with the Cabinet Secretary on how best to implement that
recommendation.

Anyone who has ever submitted a Freedom of Information request to the Christy Clark BC Liberals knows that more
often than not, what they get back (if it's not a “No Records” response”) is reams and reams of blank or heavily
severed pages. The BC Liberals have used multiple exemptions in order to restrict the public’s access to government
information, and two key ones are Section 12 and 13. The BC Liberals’ use of section 13 to deny even factual
information has led to widespread call for reform, including by the Information Commissioner, and we support the
Commissioner’s advice, reflected in the May 2016 report of the Special Committee to Review the Freedom of
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Information Act, that the meaning of this section should be restored to its original, pre-BC Liberal, intent.

We also support the position of the Information Commissioner regarding Section 12: the Commissioner has clearly
stated that “the importance for our system of government of generally protecting the confidentiality of Cabinet
proceedings and deliberations is beyond question” (https://www.oipc.bc.ca/special-reports/1274) but that this should
not be applied as a blanket mandatory exemption, as the BC Liberals have done, but rather that “the government can
maintain an appropriate and necessary level of confidentiality using a discretionary exception” exercised by Cabinet
https://www.oipc.bc.ca/special-reports/1935m

green i
Thee BC Liberal government have used s.12 and s.13 to exempt records in a way that seem to stretch beyond the in-
tention of the section. A BC Green government would consult the Commissioner and determine what, if any, additional
guidelines need to be added to legislation or policy to ensure an appropriate use of these sections.

4. 1In 2017, the Special Legislative Committee reviewing FIPPA repeated the recommendation from the 2010
Committee that subsidiaries created by educational public bodies like colleges and universities should be made
subject to the Act. Will your government make this change and if not, why?

BCLiberals
Yes, Today’s BC Liberals will make this change after appropriate consultations are concluded.

We support the Act being expanded to capture subsidiaries created by public bodies and will consult with affected
organizations.

green g
Yes, a BC Green government would extend the Act to cover educational public bodies, like colleges and universities, in
a manner advised by the Commissioner.

5. Section 25 of FIPPA states that if government records are deemed to be in the public interest, they must be
disclosed, even if no request has been made. FIPA, the Commissioner [and the Special Committee] have called
for legislative change to this section to bring it into line with how the Commissioner interprets this requirement.

A. Do you agree that Section 25 needs to be rewritten to reflect this?
B. What other steps would you take to bring public bodies into line with their statutory duty to disclose
under this section?

BCLiberals

Today’s BC Liberals have an ongoing pledge to make British Columbia the most open and transparent jurisdiction in
Canada. In May, 2016, we started proactively releasing information on directly awarded contracts, ministers’, deputy
ministers’ and associate deputy ministers’ calendars, regular summaries of gaming grants, and the status of all active
FOI requests received after April 1, 2016. We also began releasing receipts for minister’s travel expenses on a
quarterly basis.

This was the first time ministerial directives have ever issued under the Freedom of Information and Protection of
Privacy Act to establish categories of records that must be proactively released. And we launched an updated, Open
Information website, giving the public easier access to proactively released records and other documents obtained
through Freedom of Information requests.

These new, proactive disclosures added to the information and data already released on a routine basis, such as
purchase and travel card expenses, regulatory requirements count, class size data, provincial surgical wait times, post-
secondary operating grants, motor vehicle collisions and contributing factors, hourly air pollutant monitoring,
community safety and crime prevention grants and annual disclosure of executive compensation.


https://www.oipc.bc.ca/special-reports/1274
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The public interest override section is a key provision for Freedom of Information legislation. After the Mount Polley
disaster, the Information Commissioner released a report showing that the Christy Clark government had information
indicating the existence of a potential safety risk but did not disclose this to area residents. The Commissioner
identified the term “urgent circumstances” in section 25 as the reason for government withholding this information
and concluded that urgent circumstances should not be required to trigger disclosure where there is a clear public

interest to do so. We believe the spirit of the public interest override should again be reflected both in the Act and the
response from public bodies, and we will act to ensure this.

green ¥

Yes, a BC Green government would clarify the legislation concerning section 25 to ensure that disclosures in the public
interest were made, even in absence of a formal request. A BC Green government would consult with the
commissioner regarding any additional steps that would be required to bring public bodies into line with their
statutory duty to disclosure under Section 25. We would expect recommendations to include ensuring that

whistleblower legislation covered the Section 25 duty to disclose, to protect those who are acting in the public
interest.

6. Asthe number of data breaches continues to grow, there have been repeated calls for joining other provinces
and federal government in bringing in mandatory data breach notification. Special Legislative committees
examining both the public and private sector privacy laws have recommended including mandatory data breach

notification in both the Freedom of Information and Protection of Privacy Act (public sector) and the Personal
Information Protection Act (private sector).

A. Will your government bring in mandatory data breach notification for the public sector?
B. Will your government bring in mandatory data breach notification for the private sector?

BCLiberals

Today’s BC Liberals will bring in mandatory data breach notification for the public sector and will consult the private
sector stakeholders to understand the implications of mandatory data breach notification.

A report by the Office of Information and Privacy found that privacy breaches had increased by 56 percent in five years
under the BC Liberals and that these breaches involved records of the most personal and vulnerable kind including
health information and credit card numbers. We agree that mandatory breach notification would benefit the public by
enhancing accountability and transparency, and helping to mitigate the serious fallouts of privacy breaches and as
government we will take action. We will consider best practices both across Canada and internationally for breach
notifications in both the public and private sectors to determine a made-in-BC policy.

green ¥

Yes, mandatory data breach notifications would be introduced for the public sector under a BC Green Government. A
BC Green government would consult with the commissioner and relevant stakeholders to explore expanding this
requirement to private sector organizations that hold personal information.

7. The B.C. Election Act has no lower limit for third party election advertising unlike most jurisdictions in this
country. This means people or groups spending little or no money can face jail or fines for failing to register with
the government during an election. This has resulted in absurdities like Elections BC requiring homemade
pamphlets to be handed out rather than put in mail boxes, and limiting the number of such pamphlets to 25 per
person handing them out.

A. Will your government end this ridiculous situation by bringing in a minimum spending amount of $500 like
most other jurisdictions in Canada?
B. If not, why not?
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BCLiberals

The purpose of the third party election advertising rules to ensure that the public is aware who is behind advertising
during elections, to promote informed voting and who influence provincial elections.

These rules that you term a “ridiculous situation” were unanimously upheld by the Supreme Court of Canada in a
challenge brought by the Freedom of Information and Privacy Association. Delivering the judgment on behalf of the
court, Chief Justice Beverley McLachlin noted that the law is directed only at those who undertaking organized
advertising campaigns, that is “sponsors” who pay for advertising services or receive those services without charge as a
contribution.

Elections BC has independently interpreted the Supreme Court of Canada legislation, without influence from our
government. We understand your organization has made written arguments to Elections BC, protesting the guidelines,
and that you believe that they have misinterpreted the Court’s decision. Today’s BC Liberals believe that it is not
government’s role to become involved in your dispute.

The Supreme Court recently upheld rules requiring advertising sponsors to register with Elections BC even in cases that
do not involved expenditures but also ruled that the application of the third-party advertising provision should not be
interpreted as broadly as the BC Liberals have pushed for. Given that the federal government and other provinces
allow individuals and organizations to spend $500 on election advertising before they have to register as an advertising
sponsor, this is an issue that we would want to consider, and is a measure we could undertake as part of our
commitment to democratic reform and John Horgan’s pledge to get big money out of BC politics.

green ¥
Yes, a lower limit would be introduced that balances the need to regulate third party advertising with the need to
eliminate the over-application of third party election advertising regulation.

8. BC has been without a full time Information and Privacy Commissioner since July 2016, with no replacement
until later this year at the earliest. Clearly there is a problem with the appointment process. What will your
government do to ensure this situation never happens again?

BCLiberals

The Province is being ably served by Acting Information and Privacy Commissioner, Drew McArthur, since Elizabeth
Denham left the position when her term expired in July 2016.

The selection process for a new, permanent Information and Privacy Commissioner is the same as the other seven
independent officers of the Legislature - the Legislature establishes an all-party committee to unanimously recommend
the appointment of a statutory officer to the Legislature. Upon receiving such a recommendation, the proposed
candidate must be approved by two-thirds of the Members present in the Legislature.

An all-party committee to select a new Information and Privacy Commissioner was struck in March 2016 and began
recruiting the next month. In December 2016, the search was extended as the committee was unable to reach a
unanimous recommendation. Applications closed for the second recruitment in January 2017.

That the all-party committee has not yet selected a candidate to fill the position does not indicate a problem with the
appointment process. Given the serious and independent nature of the work of independent officers of the
Legislature, all Members must have confidence in the person selected. Consensus is not easy but produces a more
equitable result.

In the meantime, as noted above, the Acting Commissioner is fulfilling the statutory duties of the Office.
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The appointment is made by a legislative standing committee and requires unanimous approval. We agree that the
failure of the legislative committee to reach a unanimous recommendation to appoint a new Information
Commissioner is regrettable and indicates the unwillingness of the BC Liberal government to act in the best interests of
all British Columbians instead of their own.

green §¥
The BC Green Party agrees that the current situation cannot be allowed to continue or to happen again, and changes

to the process should be introduced. We would consult with the Privacy Commissioner and other parties in the house
to determine the best method to ensure that the appointments process is enhanced and expedited.

9. The BC government now posts the texts of Freedom of Information requests it receives even before releasing
any information the requester. This practice has been criticized by FIPA and many others as measure that can
intimidate requesters while providing no additional transparency on government operations.

A. Do you agree with this policy, and if so, why?
B. If not, will your government end this practice?

BClLiberals

In June 2016, the BC Liberal government began releasing the status of all active FOI requests received after April 1,
2016. These were part of the first directives ever issued under the Freedom of Information and Protection of Privacy
Act that establish categories of records that must be proactively disclosed.

Summaries of active Freedom of Information requests are published on the Open Information website each week, 30
days after the end of the week they cover, showing the broad category type of applicant, a description of the records
requested, the request status and due date. The identity of the requestor is not published and information that could
identify individuals is removed from the request descriptions.

This approach reflects broad consultations with the Information and Privacy Commissioner, and is intended to balance
the interests of individual applicants with government’s desire to increase transparency about the processing and
timeliness of Freedom of Information requests.

No, [we do not agree to this policy].

Yes, [we will end this practice].

The BC Green Party would consult with the Privacy Commissioner before determining a course of action on this policy.
Our priority would be to ensure that requesters were not being placed into a position of intimidation, and would
explore remedies if it was found that this was indeed the case.

10. The United States has again identified BC’'s domestic data storage requirements in the Freedom of Information
and Protection of Privacy Act as a trade barrier. With renegotiation of NAFTA set to begin in the near future,
what will your government do to ensure our privacy law is protected?

BCLiberals

As noted by the Special Legislative Committee Reviewing the Freedom of Information and Protection of Privacy Act,
“Section 30.1 of FIPPA requires public bodies to ensure that personal information in their custody or control is stored
and accessed only in Canada unless certain exceptions apply.
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Those exceptions are (a) where the individual the information is about has consented to it being stored in or accessed
from another jurisdiction, (b) if the personal information is stored in or accessed from another jurisdiction for the
purpose of a disclosure authorized under FIPPA, or (c) if the personal information was disclosed for the purposes of a
payment made to or by government or a public body.

This data sovereignty, or data residency, requirement ensures that all personal information is protected in accordance
with Canadian law, and therefore not at risk of being subject to a lesser degree of privacy protection because of lower
standards that may exist in other jurisdictions.”

Today’s BC Liberals have no plans to change the legislation and will ensure that the federal government fights to
protect the personal information of British Columbians as they negotiate relevant international trade agreements.

FINDP

A BC NDP government will defend the privacy of British Columbians against any move by the Trump administration to
undermine these rights and will maintain BC’s requirement that government and other public sector data be stored in
Canada. Recent steps in Congress to weaken U.S. privacy provisions only reinforces the need for BC to remain firm.

green ¥

With numerous data breaches in the last 4 years, it is clear that BC must re-examine the legislation that governs the
data storage requirements it uses for housing private personal information. Beyond international trade, BC needs to
update its policies and practices to catch up to and increasingly digitized world. A robust review of data policy would
take place with a mandate to find and implement needed reforms.

ABOUT FIPA

The BC Freedom of Information and Privacy
Association (FIPA) is a non-partisan, non-profit society

that was established in 1991 to promote and defend freedom
of information and privacy rights in Canada.

Our goal is to empower citizens by increasing their access to
information and their control over their own personal
information.

We serve a wide variety of individuals and organizations
through programs of public education, public assistance,
research and law reform.
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Drew McArthur named as acting BC Information and Privacy Commissioner for
the second time

After a five-day vacancy without an Information and Privacy Commissioner earlier this year,
Drew McArthur was reappointed as Acting Commissioner via an order in council effective
March 17.

McArthur’s term expired on Monday, March 13, but the special Legislative Committee
searching for a replacement for former Commissioner Elizabeth Denham (who left last July to
take a similar post in the UK) had not been able to agree on a replacement.

A new special committee will have to be created after the BC election to try again to fill this

important position. Hopefully a new committee will be able to carry out this important mission.

In more commissioner-related news, Suzanne Legault, the Information
Commissioner of Canada, announced that she will not be seeking
reappointment at the end of her term, which is set to expire on June 28,
2017. Her departure is partly due to the Liberal government’s new
appointment process, which “involves psychometric testing and having to
file documents to explain why [she’s] qualified for the job.”

Commissioner Legault has indicated that she is willing to stay on in her
post until a successor can be found. This is an important development, since the federal Liberals have been notably
slow in filling vacancies, including the Ethics and Lobbying commissioners.

Commissioner Legault has an important record over her seven years of hard and dedicated work, particularly in
advocating and articulating the need for extensive reform to the antiquated Access to Information Act.

JOIN US AT THE 2017 FIPA AGM

It’s that time of the year! Keep an eye on your inbox over the next few weeks as we finalize all the details for

this year’s Annual General Meeting!

The AGM is your chance to hear about our work, elect BC FIPA board members, review updates to our bylaws,
and talk about some of this year's most important freedom of information and privacy issues.

Be sure that your membership
is up to date so that you can
vote at the meeting!

To check the status of your membership, to renew, or join FIPA, send an email to fipa@fipa.bc.ca with your full
name and email. You can also renew your membership online at https://fipa.bc.ca/.


https://www.leg.bc.ca/parliamentary-business/committees-reports/56
http://www.cbc.ca/news/politics/information-liberal-suzanne-legault-access-appointments-parliament-courts-brison-wilson-raybould-1.4059338?cmp=rss
http://www.cbc.ca/news/politics/information-liberal-suzanne-legault-access-appointments-parliament-courts-brison-wilson-raybould-1.4059338?cmp=rss
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FIPA talks Connected Cars and Privacy at Senate Transport
Committee

i THE CONN|
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The Senate Transport and Communications Committee has begun its hearings
into autonomous and connected vehicles, with its report due to federal
Transport Minister Marc Garneau by the end of 2017. The minister asked the
Senate committee to look into the issues surrounding this major technological

development, including privacy.

After hearing from several panels of government officials and also from federal |
Privacy Commissioner Daniel Therrien, FIPA was called to testify earlier this

month in Ottawa. Executive Director Vincent Gogolek was there, along with lawyer Philippa Lawson, who was the head
researcher on our ground-breaking report The Connected Car: Who is in the Driver’s Seat?

That report was the centre of FIPA’s testimony, and it had already

Recommendations from FIPA’s Connected
Car report: ; been favourably cited by Commissioner Therrien in his earlier

testimony. The report was funded by the Commissioner’s

The most effective way to protect data is not to collect

or retain it in the first place. Hard limits on the

collection of personal data should be the starting FIPA drew the committee’s attention to the large amount of data
point for data protection standards in the industry.

Our report recommended:

1. Establishing data protection regulations for the automakers and the shortcomings and the limitations of the privacy
Connected Car industry. policies that are supposed to set out the conditions for how our

2. Developing national data protection standards for
usage-based insurance. :

3. Involving privacy experts in the design stage of and their partners. We also pointed out that the Minister had given
Intelligent Transportation Systems, including a speech a few weeks earlier where he stated that the federal
Connected Vehicle research projects.

4. Adopting Privacy by Design Principles and Related
Tools, including:

e  Establishing a Privacy Management Program

e Identifying and Avoiding Unintended Uses

e Being Open and Transparent

e Respect for User Privacy: Keep it User- nature and practicality of consent, whether there have been any
Centric .

e  Working with device manufacturers, OS /
Platform Developers, Network Providers,
Application Developers, Data Processors to | to ensure that Connected Cars are compliant with Canadian privacy
integrate controls and data minimization laws.
techniques

Contributions Program.

that is being collected, the wide range of ‘partners’ of the

information is to be collected, used or disclosed by the automakers

government clearly has responsibility for three issues related to
Connected Cars — privacy, cybersecurity and safety.

The Senators were interested in the privacy implications of vehicles
connected to the internet, and their questions ranged from the

consequences for companies who have been selling cars that are
not compliant with the federal private sector privacy law, and how

You can watch the proceedings here.

THANK YOU!

FIPA would like to thank
you, our members,
donors and funders for
your generous support in
making our work—and
this bulletin—possible.



https://fipa.bc.ca/
mailto:fipa@fipa.bc.ca
https://fipa.bc.ca/connected-car-download/
http://senparlvu.parl.gc.ca/XRender/en/PowerBrowser/PowerBrowserV2?fk=449871&amp;globalStreamId=3&useragent=Mozilla/5.0%20(Windows%20NT%2010.0;%20WOW64;%20rv:53.0)%20Gecko/20100101%20Firefox/53.0
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Security
How will Goodale react?

Two important Commons committee reports relating to
Bill C-51 and national security were released this week.
They come after a major consultation on national
security by the federal government in late 2016.

Public Safety Minister Ralph Goodale has said he plans to introduce legislation to reform the much-criticized Bill C-51
before the summer, but it is still unclear what the nature of those changes might be. Hopefully these Committee
reports will give the minister some direction.

The first report to be released was from the Access to Information, Ethics and Privacy Committee (ETHI), which has
completed a study on the Security of Canada Information Sharing Act.

The ETHI report has 14 recommendations, which would have a significant positive effect on this legislation, but would
not actually repeal it.
The Conservatives supported the report, but added a supplementary set of reasons, saying the review was premature.

The NDP dissented from the report, calling for the repeal of the SCISA.

A day later the Public Safety and National Security Committee (SECU), released its report on national security entitled
Protecting Canadians and their Rights: A New Roadmap for Canada’s National Security. This report contained 41
recommendations, including getting rid of the ability of CSIS to violate the Charter of Rights and Freedoms by getting a
special warrant from a judge.

This time the NDP supported the report, but provided supplementary reasons, while the Conservatives rejected the

recommendations, stating that protecting Canadians from terrorism is the government’s highest responsibility and the
powers in C-51 have been used responsibly.

Minister Goodale has about six weeks to introduce his promised legislation.

We seek to emponer cifizens by...

Joun ws!

Contact FIPA for more information on becoming a member.



http://www.parl.gc.ca/HousePublications/Publication.aspx?Language=e&Mode=1&Parl=42&Ses=1&DocId=8899455
http://www.parl.gc.ca/HousePublications/Publication.aspx?Language=e&Mode=1&Parl=42&Ses=1&DocId=8874869

